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Opinion

Articlel49ICISG

(DIThelbuyerlmayldeclarelthelcontractlavoided:
(a)liflthelfailurelbylthelsellerltolperformlanyloflhislobligationslunderlthelcontractlorlithis
Conventionlamountsltolalfundamentallbreachloflcontract;lor

(b)I...]

1.[Inldetermininglwhetherltherelislalfundamentallbreachlinlcaseloflnonlconformitylof
thelgoodslgivinglthelbuyerlthelrightltolavoidlthelcontractlaccordingltolArtl49(1)(a)
CISG,Iregardlisltolbelgivenltoltheltermslofithelcontract.

2.[Iflthelcontractldoesinotimakelcleariwhatlamountsltolalfundamentallbreach,lregard
isltollbelgivenlinlparticularltolthelpurposelforiwhichlthelgoodslarelbought.

3.[Therellislnolfundamentallbreachlwherelthelnonlconformitylcanbelremediedleither
bylthelsellerlorlthelbuyerlwithoutlunreasonablelinconvenienceltolthelbuyerlorldelay
inconsistentlwithlthelweightlaccordedltoltheltimeloflperformance.

4 [Additionallcostslorlinconveniencelresultinglfromlavoidanceldolnotlinfluencelperise
whetherltherelislalfundamentallbreach.

5.[Thellissueloflavoidancelinlcaseloflnonlkconforminglaccompanyingldocumentslsuchllas
insurancelpolicies,lcertificatesletc.,Imustibeldecidedlbylresortingltolthelcriterialset
forthlinl1.0tol4.

6.[Inlthelcaselofldocumentarylsales,ltherelislnolfundamentallbreachlifithelsellerlican
remedylthelnonlconformitylofitheldocumentsliconsistentlylwithlthelweightllaccorded
toltheltimeloflperformance.

7.[Inlthelcommodityltrade,linlgeneral,ltherelislalfundamentallbreachlifltherelisino
timelyldeliveryloflconformingldocuments.

8.[Iflthelnonlconformityldoeslnotlamountltolalfundamentallbreach,lthelbuyerlstilllhas
alrightltolwithholdlpaymentlandltolrefuseltoltakeldeliverylifireasonablelunderlthe
circumstances.
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Comments'
1. Introduction

1.1 Ruleslonlavoidanceloflcontractlinlcaseloflnonkonforminglgoodslhaveltoltakelintolaccount
threeldifferentlinterests: IThelbuyerlislinterestedlinlallowlthresholdIforlavoidance,lwhilelthe
seller’slinterestlislinlalhighlthresholdliforlavoidance.l[Economiclreasonslsuchllaslcostslandlriskllof
transportationlotlstoragellmaylalsolplaylalrole.[Theselconflictinglinterestslhaveltolbelbalanced.

1.2 Therelhavelbeenlgreatldifferenceslloflopinionlamongldomesticllegallsystemslconcerninglithe
questionloflunderlwhichlcircumstanceslthelbuyerlmaylavoidlthelcontractlinlcaseloflnonl
conforminglgoodsllorldocuments.]Artl49(1)(a)ICISGlprovideslthatlavoidancellislpossiblel“iflthe
failurelbylthelsellerltolperformlanyloflhislobligationslundetlthellcontractlorlthislConvention
amountsltolalfundamentallbreachloflcontract.”lAccordingltolArtl250CISG,lallbreachlis
fundamentall”ifllitlresultslinlsuchldetrimentltolthel[buyer]laslsubstantiallyltoldeprivelhimloflwhat
hellislentitledlitollexpectlunderlthelcontract,lunlessithel[seller]ldidInotiforeseellandlalreasonable
personloflthelsamelkindlinlthelsamelcircumstancesiwouldinotlhavelforeseenlsuchlallresult.”

1.3  [Referenceltolcasellawlshowslthatlthelinterpretationloflthelnotionloflfundamentallbreach
inllcasesloflnonlconforminglgoodslbylnationallcourtsllandlarbitrationltribunalsldiffersiconsiderably
evenlwithinlonelsinglellegalllsystem.

1.4  Speciallproblemslariselwithlrespectl tolnonlconformingldocumentslandllthel commodity
tradellinlparticular.lSpeciallruleslhavelbeenlestablishedlbylthellnternationallChamberlof
Commerce.IThus,lthellncotermsI2000 Icontainldetailediruleslgoverninglthelobligationslofithe
sellerltolprovidelforldocuments, landlthelbuyeritolacceptithem, Irespectively.[Suchlruleslarelwidely
incorporatedlintolinternationallcontracts.’

1 Thelrapporteurl gratefullyl acknowledgesllic.liur.l Benjaminl K.0 Leisingerl forl hisl assistancellinl thell preparationl ofl this
opinion.
2 Cf. SCHLECHTRIEM,[ISubsequentlPerformancelandlDeliverylDeadlineslllAvoidancelofICISGISalesIContractsIDueltolNonl

conformityloflthelGoods,latll.1AvoidinglalContractlonllAccountlofiNonlConformitylwithlTenderedlGoods,lp.01letlseq.,
onlinelatl<http://www.cisglonline.ch/cisg/SchlechtriemPacelnt'lLRev.pdf>.

SeelICCIPublicationlNo.I5600ED.

SeelA8loflthelrespectivelclauses.

SeelB8loflthelrespectivelclauses.
Thislmaylbeldone,[firstly,Ibylexpressireference.lFurthermore,ltherelislaltendencylamonglcourtslandlscholarlylopinions
thatlsuchlruleslamountlitolusageslinlinternationalltradelwithinlthelmeaningloflArtl9(2)ICISG. See
WiTZ/SALGER/LORENZ/W .IWitz,lInternationallEinheitlicheslKaufrecht,JHeidelbergl2000,1Art190paral14;IITALY, Marc
RichI&ICo.1A.G. v.[IritecnalS.p.A.,ICorteld'appelloldilGenova,1240March11995,ICISGlonlinel3 15;]ARGENTINA,[Elastar
Sacifia v.IBettchedlIndustries,lInc.,lJuzgadoINacionalldelPrimerallnstancialenllolComercial,1200Mayl 199 1,JCISGlonlinel461;
UNITEDISTATES, St.0PaullIns.ICo.lv.INeuromedIMed.[Sys.,JUSIDistrict}Courtl(S.D.N.Y.),126IMarchi2002,ICISGlonline
615;JUNITEDISTATES, BPlInternational,lLtd.landIBPIExplorationl&Oil,lInc.,IPlaintiffslAppellants v.IEmpressal Estatal
PetroleosldelEcuador,letlal.,|Defendants,IEmpresalEstatallPetroleosldel EcuadodlandlSaybolt,lInc.,IDefendantsiAppellees, JUSICourt
oflAppealsl(5thICircuit),11 10Junel2003,ICISGlonlinel7 30.IMoreldifferentiated-IBRIDGE,IThellnternationallSaleloflGoods,
Oxfordl1999, atl2.48landl2.49;ISCHLECHTRIEM,/SCHWENZER/SchmidtKessel [ CommentarylonlthelUNIConventionlon
thellnternationallSaleloflGoodsl(CISG),12ndled.,IOxfordl2005,1Art190paral26.
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2. DomesticlLegallSystems

2.1  CivilllawlsystemslwereloriginallylbasedluponlthelR omanlsalesllawlrulelithat,linlthelcasellof
defectslinlthelqualitylloflthelgoods,lthellbuyerlhadlthelrightleitherltoldemandlreductionloflthe
purchasellpricel(actiolquanti minoris)lorltolavoid Tthelcontractl(actiolredhibitoria). THowever,lmodern
statutes,lsuchlaslthelGermanlStatutelo n[IModernizationﬂoﬂ]theULaw[Ioﬂ]Obligations9,[|the
Scandinavian(SaleslLaws TorlthelNetherlandsICivillCode'" JarelorientedltowardslthelCISGland
applylthelnotionloflfundamentallbreachlorlsimilatlkeylconceptslforlthelavoidanceloflthellcontract.
Thelsamelisltruelforlotherlinternationalluniformllawlinstruments,lsuchlaslthelUNIDROIT
Principles'landlthelPrinciplesloflEuropeaniContractiLaw .

2.2 Inlcontrastltolthis,Jcommonllawlsalesllawlwasllbasedluponlthelidealthatlthelbuyerlcould
onlylavoidi(terminate)lthelcontractlifithelnonlconformitylislsufficientlylserious. ‘I Thislrestriction,
however,lonlylappliesltolacceptedleoods’’ Ithusimaking]"acceptance"lotllitslrevocationlkeylnotions.
Beforeltherelhaslbeenlacceptance,lthelsolcalledl"perfectitenderrule” Tapplies,lgivinglthelbuyerlthe
rightltolrejectlithelgoodsliflitheyldolnotlconformltolthelcontractlinlanylrespect..However,lduring
thelpastldecadeslthelperfectlitenderlrulelitselflhasibeenlsubjectltolseverallrestrictivelmodifications.
Thus,ls.0115A0SalelloflGoodslAct,linsertedlbylthelSalelandISupplyloflGoodslAct]1994,Istateslthatlif
thelbuyerldoeslnotldeallaslalconsumer,ithelbreachlmaylnotlbeltreatedllaslalbreachloflconditionlif
thellbreachlwaslsolslightlthatlilwouldlbellunreasonablelforlthelbuyerltolirejectlthelgoods.ISimilarly,

7 Domesticll legall systemsl] usel manyl differentd notions,] suchll asll termination,l nullification,] repudiation,l cancellation,
rescissionlorlavoidance.IThislopinionlalwaysluseslthelexpressionl”avoidancelaslthislireflectslthelterminologyloflithelCISG,
seele.g.linlArts149,075,176(1)ICISG.

8 Cf.1Germany:lformerl§14620BurgerlichesiGesetzbuchl(BGB)l(inlforceluntill3 11December2001);IFrance:1Art]16441Code
Civil;ISwitzerland:1Art12051CodeloflObligations.[But seelAustria:IArtl9321AllgemeinesiBiirgerlicheslGesetzbuchi(ABGB),
onlylgivinglalrightltolavoidithelcontractlinlcaseslwherelrepaitlislnotlfeasiblelandlallproperluselisinotlpossible.IForldetails
seedlRABEL,IRechtldesIWarenkaufs,]Volumell2 [ Ttibingenl1958,0p.02 3 2letlseq.
Schuldrechtsmodernisierungsgesetzlofl2 61N ovemberl2001,linlforcelsincel 10Januaryl2002,180323IBGB.

10 SeellSectionl39INorwegianlSaleloflGoodslAct]19880<http://www.jus.uio.no/Im/norway.sog.act.1988/doc#116>;ISection
390FinnishlSaleloflGoodslActl19870<http://www.finlex.fi/pdf/saadkaan/E9870355.PDF>;ISectionl39ISwedishSalelof
GoodslAct11990.0Forldetails seelKJELLAND,IDaslneuelRechtlderlnordischenlLinderlimIVergleichimitldemIWiener
Kaufrechtl(CISG)lundldemldeutschenlKaufrecht,lAachenl2000.

11 SeelArtl6:2650BurgerlijklWetboek.

12 SeelArticlel7.3. IIUNIDROITIPrincipleslofllnternationallCommerciallContractsi2004.

13 SeelArticlel4.3030PrinciplesloflEuropeanlContractlLaw.

14 UnderlEnglishlLaw,lavoidanceldependsluponlthelquestionlwhetherltherelwaslalbreachloflconditionlotlalmerelbreachlof

warranty. Seelforltheldistinctionlbetweenl"condition”landl"warranty”:1CehavelN.V. v.IBremed Handelsgesellschaftim.b. H.0(The
HansalNord),110Q.B.1441(C.IA.),11976; seelalsols.011,0s.1140andls.0115AloflthelSaleloflGoodslActl1994.01Accordingltol§120
608(1)UniformlCommerciallCodel(UCC),Ithelbuyerimaylrevokelacceptanceliflacceptanceloflallotlorlcommerciallunit
whoselnonlconformitylsubstantiallylimpairslitsivalueltolthelbuyerliflithelbuyerlhaslacceptedlit.IForlanloverviewloflthe
systemlofllavoidancelinlcommonllawlsystemslinlgeneral seelTREITEL,IRemedieslforiBreachloflContract,lOxfordl1988,
Sectionsl259,0260.

15 UnderlEnglishillaw,linls.035(1)ISalelofiGoodslActlaslamendedibylthelSalelandISupplyloflGoodslActl1994,litlisllaidldown
thatlithelbuyerlisldeemedltolhavelacceptedithelgoodsiwhenlhelintimatesitolthelsellerlthatlhelhaslacceptedithem,lorlwhen
thelgoodslhavelbeenldelivereditolhimlandlheldoeslanylactlinlrelationlitolthemlwhichlislinconsistentlwithlthelownership
oflthelseller.IForldetails seeIBENJAMIN’S SALEIOF GOODS,16thled.,]London2002,0120044letlseq.lInlthelUCC, acceptance
isldealtlwithlinl§020606. Acceptanceloccurslinlthreeldifferentlways:laccordingltol§120606(1)(a)lUCC,lthelfirstlpossibilitylis
thatlithelbuyer,lafterlalreasonablelpossibilityltolinspectlthelgoods,lsignifiesltolthelsellerlthatlthelgoodslarelconforminglor
thatllhelwillltakelorlretainlthemlinlspitelofltheitlnonkonformity.lPursuantltol§121606(1)(b)IUCC, acceptancelalsoloccurs,
ifithelbuyerlfailslitolmakeleffectivelrejectionllafterlthelbuyerlhadlalreasonablelopportunityltolinspectlthelgoods.[Finally,
acceptancelloccurslif,laccordingltol§120606(1)(c)IU CC,1"thelbuyerldoeslanylactlinconsistentlwithlthelseller’slownership”.
Here,lthelbuyer’slknowledgelandlbehaviorlisldecisive;lforlillustrationslseelWHITE/SUMMERS,[UniformICommerciallCode,
5thlled.,ISt.0Pauli2000,181812.

16 Seel§120601(a)lUCC,ls.1350SaleloflGoodslAct]1994.
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somelUSlcourtslhavellimitedIthelperfectltenderlrulelbylapplyinglthelgoodifaithlprinciple ',
especiallylinlcasesloflalrightfullandleffectivelcure “TbylthelsellerlinlaccordancelwithI§1215080UCC. "

3. DraftinglHistory

3.1  ThelbasiclconceptlofifundamentallbreachlwaslalreadylpresentlinlArtl 1 0JULIS TandiwasInot
questionedlduringlthellpreparatorylworklforlithelCISG.IThelfunctionlofithislconceptlinlithelcaselof
tenderlorldeliverylloflnonlconforminglgoodslwasltolavoidlcausinglthesellgoodsltolbelreturned,
whichllwouldlresultlinllconsiderableleconomicldetriment.

3.2 Althoughlthellconceptlofifundamentallbreachlitselflwaslunquestioned,lthelpreconditions
forlthelbreachlbeinglfundamentallandlthelnecessityltoldeclarelthelcontractlavoidedlremainedlin
disputeluntillthelViennalConference.lUltimately,litlwasldecidedlithatlthelseriousnessloflithelbreach
shouldlbeldeterminedlbylreferenceltolthelinterestslofithelpromiseelaslactuallyllaidldownland
circumscribedlbylthelcontract.” IConcerninglthelavoidancelofithelcontract,lthelCISGlclearly
deviateslfromIULIS.JUnderlArtl44(2)JULIS,Ithelbuyerlcouldlfixlanladditionalltimeltolremedylany
breachlinlcases,lwherelthelnonlconformitylofithelgoodslorltheldelaylinldelivering conforminglgoods
didInotlyetlamountltolalfundamentallbreachlunderlArtl43IULIS.IThelfruitlesslelapseloflsuchla
"Nachfrist”lalwayslenabledlthellbuyerltollavoidlthelcontract,lregardlessloflithelfundamentalitylofithe
originalldefectllinlperformance.lArtl49(1)(b)ICISG,linlcontrast,llimitslthelpossibilitylforlthelbuyer
tolfixllanladditionallperiodloflitimeltolcasesloflnonldelivery,lthuslexcludinglithislpossibilitylforlnonl
conforminglgoods. *IStill,lalsolunderlCISGlthelweightlthelcontractlaccordsltoltheltimelof
performancelalwayslhasltolbelkeptlinmindiwhenldefininglalfundamentallbreach.”

17 Seel§1112030UCC. Seellalsol TREITELIwholpointslout,l”[t]hislsolcalledlperfectltenderlrulel[particularlylasirecitedlinlUCCI20
601]latlfirstlsightlgivesiriseltolalverylwidelpowerltolterminatelregardlesslofithelseriousnessloflthelnonconformity.[Butlthe
appearancellisldeceptivelasithelrequirementlofliseriousnessllislrelintroducedibylalnumberloflotherlprovisionsiwhichlmust
belreadltogetherlwithlUCCI20601."ITREITEL,lop.[cit.l(footnotell_Ref118263237\hI\*IMERGEFORMATI16)ISection[269.
ForlotherlrelevantlprovisionsloflthelUCC, seeALBERT H. KRITZER,IGuideltolPracticallApplicationsloflthelCISG,
Deventer/Bostonl1990,1Suppl.0140(Februaryl1993),0p.0206.

18 Suchll al curell canll bel thell deliveryl ofll conforming] replacementl goods,l repairl orll evenll pricell adjustmentsl sufficient] to
compensatelthelbuyerlandireductionlinlthelprice. Seelforlreplacementigoods: T.W.IOil,lInc.lv. ConsolidatedlEdisonlCo.,lUS
CourtloflAppealsI(N.Y.),115[Decemberl1982,11982IN.Y.ILEXISI13846;/DEL DUCA/GUTTMAN/SQUILLANTE, Problems
andlmaterialslonlsaleslunderlthelUniformIlCommerciallCodelandlthelConventionlonlInternationallSaleloflGoods,
Cincinnatil1993,1p.1359;1CALAMARI & PERILLO, Contracts,13rdled.,1St.IPaull1988,18011120,0p.1468. Seelforlrepair: Wilson
v. Scampoli,JUSICourtloflAppealsl(D.C.),12IMayl1967,1196 71D.C.IApp.ILEXISI1 56.IForlpriceladjustmentslandlireduction:
WHITE/SUMMERS, op.[cit.l(footnotell_Ref80698755\hI\*IMERGEFORMATI17), §1806,0p.1338; OrallXICorp.Iv. Farnam
Cos.,lInc.,JUSICourtloflAppealsl(10thICircuit),1260Aprill 1991,01199 10U.S.1App [LEXISI7377.

19 InlthelcourseloflthelrecentlrevisionloflthelUCCltherelhavelalsolbeenldiscussionslinlthelStudylGrouplasitolwhetherlto
replacelthelperfectltenderlrulelwithlthelrequirementlthatiwouldlpermitirejectionlonlyliflalnonlkconformityl”substantially
impairslthelvalueloflthelperformanceltolthelbuyer”, seeltheldraftlofl§12050 1IUCClasloflJulyl1996
<http://www.law.upenn.edu/bll/ulc/ucc2/ucc2sale.pdf>.ITHowever,lultimatelylalmajorityloflthelStudylGroup
recommendedlthatlthelperfectltenderlrulelbelmaintainedlasithelstandard, seel§1206010UCCIDrafti2002 [Forlthelwhole
discussion see:]JLAWRENCE,ISymposium:IThelRevisionloflArticlel2loflthelUniformICommerciallCode:lAppropriate
StandardslforlalBuyer’sIRefusalltolKeeplGoodsiTenderedlbylalSeller,13 51WmlandIMarylL.[Rev.11635,1163 7letlseq.

(1994).

20 UniformlLawllonlthelInternationallSaleloflGoods,lonlinelati<http://www.unidroit.org/english/conventions/dulis.htm>.

21 Cf1O.R.0p.02950etIseq.,lp.0 300;1SCHLECHTRIEM,/SCHWENZER/Schlechtriem, op.Icit.l(footnotel _Ref87344905\hl \*
MERGEFORMATIS), Artl250paral2.

22 DuringltheldraftingloflithelCISG,lalnumbetloflattemptsiwerelmadeltolreintroducelthel” timelelement”. SeelO.R.,lp.1354
etllseq.

23 Cf.ISCHLECHTRIEM,llop.lcit.l(footnotel_Ref103565042\h4),lp.16.
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3.3  Thelhistorylofl thel CISGlclearlyl documentsl thatltherelislnolequivalentl toll thel original
perfectltenderlrulelinlAnglolAmericanllaw.IAlthoughlitsiwordinglcouldibelmisunderstood, IArt
86ICISGlinlitselfldoesinotlgivelthelbuyerlalgenerallrightltolrejectlanylnonlconformingltender.”
Rather,lunderlthelCISGlsuchlalrightlisllimitedltolcertainlsituations:1Artl5 2ICISGlallowslthelbuyer
tolrefuseltoltakeldeliverylonlylifithelsellerldeliversithellgoodslbeforeltheldatelfixedlorliflheldelivers
alquantityloflgoodslgreaterlthanlthatlprovidedlforlinlthelcontract.lInlalllotherlcasesloflnonl
conformingltender,lthelrequirementlforlrejectionlislalfundamentallbreach.

4. Interpretation
a)lGenerallRemarks

4.1  Alfundamentallbreachloflcontractigivinglthelbuyerlthelrightltolavoidlithelcontractlorltollask
forlsubstitutelgoodslpresupposeslthatltheldefectlhaslalseriouslimportanceltolthelbuyer.lIn
consideringlavoidance,lonelhasltoltakelintolaccountiwhetherlthelbuyerlcanlbelrequiredltolretain
thelgoodslbecauselhelcanlbelladequatelylcompensatedlbyldamageslorlalpricelreduction.lThe
substantialitylofltheldetrimentltolthellbuyerlmaylbelascertainedlbylhavinglregardltoltheltermslof
thelcontract,lthelpurposelforlwhichlthellgoodslarelboughtlandlfinally,lbylthelquestionlofiwhether
itlislpossibleltollremedyltheldefect.lInlanylcase,lthelquestionlofltimelhasltolbelgivenldue
consideration.

aa)[TermslofiThelContract

4.2 Firstlandlforemost,litlislupl tol thel partiesl tollstipulatel whatl theyll considerl tol bel ofl the
essenceloflthelcontract.”TWhetherlorlnotlalcontractuallagreementlisloflthelessencellislalmatterlof
interpretationlunderlArtI8ICISG.lInldoinglso,lseverallcourtslheldlalbreachltolbelfundamental
wherelthelpartiesthadlexplicitlylagreedlonlcertainlcentrallfeatureslofithelgoods,lsuchlas
unsweetenedlappleljuicelconcentrate” Ithelthicknessloflalrollloflaluminium“*lorlsoylprotein
productsithatlhavelnotlbeenlgeneticallylmodified.IIflthelpartieslactlaccordingly,ltherellislalsolno
roomlforlthelsellerltolarguelthatlheldidinotlforeseeltheldetrimentltolthelbuyer,lifithelgoodsldolnot
conformltolsuchllexpressiterms.

bb)IPurposelforlWhichlGoodslarelBought

4.3  Ifithe contractlitselfldoeslnotimakelclearlwhatlamountslitolalfundamentallbreach,Jlonelof
thelcentrallquestionslislforlwhatlpurposelthelgoodslarelbought.MWherelthelbuyerwantsltolluselithe

24 ArtI86(1):1"IflthelbuyerlhaslreceivedlthelgoodslandlintendsltolexerciselanylrightlunderlthelcontractlorlthisiConvention
tolrejectlthem,l...]” IArtI86(2):"Iflgoodsldispatchedltolthelbuyerlhavelbeenlplacedlatthisldisposallatitheitldestinationland
helexerciseslthelrightlitolrejectlithem,[[...]".

25 SeelO.R.,1p.1399.

26 Thislwouldlamountltolal”condition”linlEnglishilegallterminology. Seelalsolthelnotionlofl” Zusicherung”lunderliformerI§§
459(2),04631BGBI(inlforceluntill3 11Decemberl2001)lorlthel” dictaletlpromissa”linlRomanlsalesllaw, see]RABEL,lop.lcit.
(footnotel_Ref88972454\h10),lp.01320etlseq.

27 SeelGERMANY,JIOLGIStuttgart,1120Marchl2001,JCISGlonlinel84 1.
28 Seel CIETACIChinallnternationallEconomidlandiTradelArbitrationlCommission),13000Octoberl1991,ICISGlonlinel842.
29 See SWITZERLAND,lAppellationsgerichtiBasellStadt,2 20Augusti2003,1CISGlonlinel943.
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goodsthimself,Isuchlaslmachinerylforlprocessing,Jglobeslforlmarketinglpurposes’ lorlcompressors
forluselinlairlconditioners’ linlthelusuallcaselitlcannotibeldecisivelwhetherlthelgoodslcouldibe
resoldlevenlatlaldiscountllprice.lRather,ltheldecisivelfactorlisiwhetherlthelgoodslarelimproperlfor
thelluselintendedlbylthelbuyer.[However,lregardlisltolbelhadltolthelquestionlwhetherlithelbuyerlis
ableltolmakeluselofithelgoodslortolprocessithemldifferentlylwithoutlunreasonablelexpenditure.
Wherelthelbuyerlhimselflislinlthelresalelbusiness,Ithelissueloflalpotentiallresalabilitylbecomes
relevant.[Therelislalsolalfundamentallbreachlhereliflthelgoodslarelnotlresalablelatlallle.g.,lfoodInot
complyinglwithInationallhealthlregulations.’ [Ifltheldefectlofithelgoodsldoesinotlhinderltheir
resalability,lstill,litlcannotlbelsaidlthatitherelisineverlalfundamentallbreach.[Thelquestionlthenlis
whetherlresalelcanlreasonablylbelexpectedlfromlthelindividuallbuyerlinlhislnormallcoursellof
business. ‘lAlwholesalerlwithlbroaderlaccessltolmarketslinlthelbusinesslconcernedlhasimore
opportunitiesltolreselllthelgoodslthanlalretailer.lAlretailerlcannotibellexpecteditolreselllthelgoods
atlaldiscountlpricelif,Ibyldoinglso,lhelwouldlbellikelyltoldamagelhislownlreputation.” lln
determininglthellikelihoodloflthis,Iregardlisltolbelhadltolthelretailer’slspecificltargetlgrouplof
customers. Nnlallltheselcases,Iduelregardishouldlbelhadltolthelpossibilitieslofithelsellerlhimselfito
disposeloflthelgoods,lthuslbalancinglthelpossibilitieslandlinterestsloflthelbuyerlandlseller.

cc)[PossibilitylofIRepairlorlReplacement

4.4  Thoughlthel objectivel essentiall naturel ofl thel defectlisl alwaysl al necessaryll conditionl to
establishlalfundamentallbreachloflcontract,litlwilllnotlalwayslbelsufficient.[Inlcaseslwherelthelnonl
conformitylofitheleoodslcanlbelremediedibylthelsellerl-le.g.,Ibylrepairinglthelgoods Torldelivering
substitutelorlmissinglgoods’ I-lwithoutlcausinglunreasonableldelaylorlinconvenienceltolthelbuyer,
therellislnotlyetlalfundamentallbreach. “IHere [duelregardlisitolbelgivenitolthelpurposesiforiwhich
thelbuyerlneedslthelgoods.llfltimelyldeliveryloflconforminglgoodslisloflithelessenceloflithelcontract,
repaitlotlreplacementlusuallylwilllleadltolunreasonableldelay. “lInlfindinglsuchlunreasonableness

30 SeelGERMANY ILGIMiinchen,12 70Februaryl2002,ICISGlonlinel654.

31 SeelUNITEDISTATES, Delchil Carrier,1S.p.A.lv. RotorexlCorp.,1USICourtlofl Appealsl(2ndlCircuit),]6]Decemberl 1996,
CISGlonlinel140.

32 SeelICCllInternationallCourtloflArbitration,1775400f11995,1CISGlonlinel84 3;]GERMANY,JIOLGIStuttgart,1120March

2001,ICISGlonlinel841.1But see:IGERMANY,ILGIMtinchen, (2 70Februaryl2002,ICISGlonlinel654,lglobeslstilllcouldlbe
usedlforladvertisinglevenlthoughltheylwerelnotlableltolrotate.

33 Seel GERMANY,ILGIEllwangen,12 11August]1995,1CISGlonlinel279;lICClInternationallCourtloflArbitration,18 128lof
1995,ICISGlonlinel526;1ISWITZERLAND,lAppellationsgerichtlBasellStadt,12 21Augustl2003,ICISGlonlinel943;
GERMANY,IBGH,12IMarchi2005,ICISGlonlinel999,linlthislcase,lhowever,lavoidancelwaslnotldeclared,Ibutlthelcourt
grantedllallpricelreductionlitolzero.IBut see:IGERMANY,IBGH,18IMarch(1995,ICISGlonlinel144,Imusselslstilllgoodifor

consumptionlbecauseltherelwaslnolhealthlrisk.

34 SeelGERMANY,JIOLGIFrankfurtla.M.,[180Januaryl1994,]CISGlonlinel123,Ithelburdenloflproofithatiresalelisinotlpossible
lieslonlthelbuyer]GERMANY,JOLGIStuttgart,112IMarchi2001,ICISGlonlinel841.
35 Seel GERMANY,1 LGl Landshut,l 50 Aprill 1995,1 CISGlonlinell 193,01 clothes;] GERMANY,l Hans.l OLGI Hamburg,1 26

Novemberl1999,ICISGlonlinel515,ljeans;IGERMANY,JIOLGIK61n,114010ctoberl2002,1CISGlonlinel709,1designer
clothes. Seellalso:lGERMANY,IOLGIOIldenburg,l10Februaryl1995,1CISGlonlinel253,llimitedlcircleloflinterestedlsubl
buyersiwouldlonlylbuylthelgoodslatlaldiscountlofl50%.

36 SeelGERMANY,JIOLGIK61n,11400ctoberl2002,JCISGlonlinel709,Ibuyerslofldesignerlclotheslhavelhigherlstandards.

37 SeelSWITZERLAND,IHandelsgerichtldeslKantonslAargau,15INovember12002,ICISGlonlinel715.

38 Seel GERMANY,ILGIK61n,l16INovemberl1995,ICISGlonlinel265.

39 Cf.ISCHLECHTRIEM/SCHWENZER/Schlechtriem,lop.Icit.l(footnotel_Ref87344905\hI\*IMERGEFORMATI8),1Artl25
paral20.

40 AlllIncotermsi20000clauseslinlA4lcalllforldeliveryl” onltheldatelorlwithinlthelperiodlagreediforldelivery”.JIOnelGerman

Court,IHans.IOLGIHamburg,1280Februaryl1997,ICISGlonlinel261,lhaslarguedlthatlalC.I.F.lcontractlhasltolbe
understoodlaslalfixedltermlcontract.IBut see:lICClInternationallCourtloflArbitration,1764500f11995,1CISGlonlinel844,
thellncotermslclausesIC.F.R.Idolnot,lhowever,lspecifylthatlabidingltoltheltimellimitlislanlobligationloflespeciallylessential
importance.




NordidJournallofICommerciallLawlissuel20050%2

thelsamelcriterialhaveltolbelappliedlaslinlcaselofllateldelivery;Inamelylwhetherlexceedinglaltime
limitl-leitherlaldatelorlthelendloflalperiodlofitimel-lamountsltolalfundamentallbreach.
Furthermore lthellbuyerlshouldIinotlbelexpecteditollacceptlcurelbylthelsellerliflithelbasislofltrustlfor
thelcontractlhaslbeenldestroyed,le.g.,Idueltolthelseller’sldeceitfullbehaviour. ' IWhenlthelseller
eitherlrefusesltolremedyltheldefect Isimplylfailsitolreact,lorlifltheldefectlcannotibelremediediby
alreasonablelnumberloflattemptsiwithinlalreasonableltime Jthenlalfundamentallbreachlwilllalso
beldeemedltolhaveloccurred. ™

4.5  Iffinfallgivenlcaselthelbuyerlislinlalbetterlpositionlithanlthelsellerltolhavelthelgoodslirepaired
himselflorlbylalthirdlparty,ltolbuylmissinglparts* lorl-linlcaseloflaldefectlinlquantityl-ltolbuylthe
missingllamountloflgoods,lhellislobligedltoldolsolandlmaylnotldeclarelthelcontractlavoidedifor
fundamentallbreach.

dd)IAdditionallCostslorlInconveniencelResultinglfromlAvoidance

4.6  Idmaylbelquestionablelasltollwhetherlthelfactlthatlthelgoodslarelstilllonlthelpremisesliofithe
sellerl-le.g.,linlcaselofldeliverylEXW lotliflthelbuyerlrealizeslthelnonlconformitylbeforelithe
shippingloflthelgoodsl-lorlarelstoredlinlalwarehouselaffectslthelnotionloflfundamentallbreach
becauselthelgoodsldolnotlhaveltolbeltransportedlbackltolthelsellerlinlcaselloflavoidanceloflthe
contract.[Thellidealtollpreventlcommerciallylunreasonablellcostsliforltheltransportlofithelgoods,
mightladvocatelloweringlorlraisinglthelprerequisiteslforlavoidance,Irespectively.lHowever,levenllif
thelsellerldoesInotlhaveltoltransportithelgoodslback,lhelmaylfacelstoragelcostslexceedinglthelcosts
forltransportation. “IFurthermore,linlcasesiwherelthelgoodslhavelalreadylbeenlshipped,itheyldo
notlnecessarilylhaveltolbeltransportedibackltolthelselletliflthelbuyerlavoidslthelcontract;lthelseller
maylbelableltolredirectlthemltolanotherlbuyerlorlselllthemlatlthelplacelwhereltheylarellocated.
Thuslitlwouldlbelnecessaryltoldecidelonlanlapproach,lindependentlfromlthellocationlloflthelgoods,
inlorderltolassesslthelcostslthatlthelavoidanceloflthelcontractlwouldlcauseltolthelseller.[This,
however,lwouldlleadltolunpredictablelresults.

b)INonlconforminglDocuments

4.7  Inlthelfirstlplace,lonelhasltoldistinguishlbetweenltwoldifferentlsituations:IFirst,ltherelare
variousldocumentslthatllusuallylaccompanylalcontractloflsale,le.g.,linsurancelpolicies,lcertificates
ofllorigin,lcertificateslofllinspections,lcustomlclearancelcertificates,letc.ISecond,lalcontractloflsale
canlrequireldeliverylbylthelhandingloverlofldocumentslofltitle,le.g.,lbillslofllading.]Other

41 Seelobiter,[GERMANY,IBGH,131Aprill1996,ICISGlonlinel135,/1BGHZ1132,12900etlseq.

42 Seel GERMANY,ILGIBerlin,l150Septemberl1994,ICISGlonlinel399.

43 SeelGERMANY,ILGIOIdenburg,l60Julyl1994,ICISGlonlinel2 74;JUNITEDISTATES, DelchilCarrier,IS.p.A.Iv. RotorexdCorp.,
USICourtloflAppealsl(2ndICircuit),J6]Decemberl1996,ICISGlonlinel140.

44 ForlalthoroughldiscussionlofltheldogmaticlcontroversylconsideringlthelrelationshiplbetweenlArt149(1)(a)ICISGlandlArt

48(1)ICISG see:ISCHLECHTRIEM/SCHWENZER/Schlechtriem,lop.lcit.l(footnotel_Ref87344905 \hI\*IMERGEFORMAT
8),0Artl250paral20;]FOUNTOULAKIS,IDaslVerhiltnislvonINacherfillungsrechtldeslVerkduferslund
VertragsauthebungsrechtldeslKauferslimIUNIKaufrecht,lInternationaleslHandelsrechtI(IHR) 2003, p. 160 etllseq.

45 Sel GERMANY JLGIHeidelberg,130]ulyi1992,/CISGlonlinel38.

46 Seel CIETACI(ChinalInternationallEconomiclandl Tradel Arbitration] Commission),]60Junel 199 1,1 CISGlonlinel 845,
transportlcostsloflUSI$ 1,7500andlstoragelcostslforlalperiodlofithreelyearslapproximatelylUSI$ 17,000.
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documentslsuchlasldocklwarrants lwarehouselreceiptslorltheitlrespectivelelectroniclequivalentslican
alsolbelrequired.

aa)lAccompanyinglDocuments

4.8  Inlthelcaselloflaccompanyingldocuments,lthellquestionlasltolwhetherlthelbuyerlmaylavoid
thelcontractlmustlbeldecidedlbylresortingltolthelgenerallmechanismsloflthelConventionlalready
establishedlforldetermininglalfundamentallbreach.”

4.9  Ifitheldocumentslareldeliveredlbutldolnoticonformltolthelcontractldescription,lthisllisltolbe
treatedllikelaldefectlinlquality.]Thus,linitially,lwhatlisldecisivelislwhetherlitheldefectiveldocuments
limitlthelbuyerlinlusinglthelgoodslaccordingltolhislplans,le.g.,ltolreselllthem.[Ifltheyldolnot,la
fundamentallbreachlcanlneverlbellassumed.lIfltheyldollimitlhim,lthelseriousnesslofltheldefect
dependsluponlwhetherlthelbuyerllcanlstillluselthelgoodslinlalreasonablelwayllevenlwithlnonl

conformingldocuments,lorl-liflnotl-Iwhetherlthelnonlconformitylofltheldocumentslcanlbe
remediedllinltimeleitherlbylthelsellerlorlbylthelbuyerlhimself.”

4.10 Thelcaseloflmissinglaccompanyingldocumentslisltolbeltreatedllikelaldefectlinlquantityland
notlaslanlequivalentlitolnonldeliverylofithelgoods.[Thatlmeanslthatlalsolinlithislcase,lalfundamental
breachlofllcontractlhasltolbelestablishedlonlthelindividuallfactsloflthelcase,lthuslenablinglthelbuyer

tollavoidlthelcontractlonlylinlaccordancelwithlArtl149(1)(a)ICISG;IArt149(1)(b)ICISGlislnot
applicable.

bb)IDocumentarylSales

4.11 Nowadays,lalmajorityloflinternationallsaleslcontractsllincorporatelthellncotermsloflithelICC.
Alnumberloficourtslandlscholarslalreadylholdlithatltheylhavelbecomelallusagelinlinternationalltrade
withinlthelmeaningloflArtl9(2)ICISG,ltherebylcomplementinglthelruleslofithelConvention.
ExceptliforlEXW,lallllncotermsi20000clauseslicontainlthelseller’slobligationltoldeliverlorltolassist
theUbuyerl]to[lobtainﬂcertainﬂdocumentsDofﬂtitle.SOUThus,Uinﬂturn,Dalll]suchﬂcontractsﬂcanﬂbel]referred
tolasldocumentarylsaleslcontracts.

4.12  Accordingl toll Artl 1(1)] CISG,[ thell Conventionll appliesl toll contractsl] ofl salell ofl goods.
However,ltherelcannotlbelanyldoubtlthatldocumentarylsalesloflgoodslshalllbelcoveredibylthe
Conventionlaslwell,l” thoughlinlsomellegallsystemslsuchlsaleslmaylbelcharacterizedlaslsaleslof
commerciallpaper”’ " [Thislevenlholdsltruelforlsolcalled!”stringltransactions” li.e.,;whenldocuments

47 Seel GERMANY,IBGH,131Aprill1996,ICISGlonlinel135,/[BGHZI132,012900etlseq.

48 SeelforlexampleIGERMANY,IBGH,130Aprill1996,ICISGlonlinel135,/BGHZ1132,12900etlseq.[Inlthislcase,lsellerlprovided
forlalnonlconforminglcertificatelofloriginlandlalnonlkconforminglcertificateloflanalysis.IThelcourtlheldlthatlthelseller
couldleasilylgetlalnewlcertificatelofloriginlfromlthellocallChambetloflCommercelandlthatithelcertificatelmadelbylbuyer’s
expertlwaslalvalidinewlcertificateloflanalysis.

49 Forlreferences seelsupra (footnotell_Ref87344905\h8).
50 SeelthelprovisionlA8loflthelrespectivelclauses.
51 SeelSECRETARIAT COMMENTARY,O.R.,lp.116,lArt]2lparal8.
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arelsoldlandltransferredlseveralltimesluntillthelfinallpurchaserltakeslphysicalldeliveryloflithe
52
goods.

4.13 Inldocumentarylsaleslcontracts,Itheltenderlofl”clean”ldocumentslisloflthellessenceloflthe
contract.[Thus,[B8loflallllncoterms]2000lclausesl(exceptlforl EXW)lprovideslthatlthellbuyerlmust
acceptltheltransportldocumentland/orlotherlevidencelofldeliverylinlaccordancellwithlthelseller’s
obligation.[Thislimplieslthelbuyer’slrightltolrejectlanyltenderloflnonlconformingldocuments
irrespectiveloflthelgoods Tactuallconformitylorinonlkonformitylwithlthelcontract.”

4.14 However,lthelsellerlmaylremedylanyllackloflconformitylinltheldocuments.[If,lforlexample,
thelbillloflladingllisl”unclean”lbecauselitirefersltoldamageltolithelgoodsllorlitheirlpackaging,lthelseller
mayltenderlallnewlbillloflladinglrelatingltolotherlgoods,lwhichldoesnotlcontainlsuchllalreservation.
[flithelbillloflladinglindicateslallatelloadingldate,lthelsellerlmaylsubsequentlylpurchaselgoods
"afloat”lwhichlwerelloadedlonltimelandlitenderltolthelbuyerlthelbillloflladinglissuedlforlthose
goods.[However,lagain,Ithisllislonlylpossibleliflitld oeslnotlicauselunreasonablelinconvenienceltolthe
buyerlorldelaylinconsistentiwithlthelweightlaccordedltoltheltimelofliperformance.

4.15 Inlalmajorityloflinternationallsaleslcontracts,lthelpartieslstipulatelthatlthelpurchaselprice
isltolbelpaidibylmeanslofldocumentarylcreditlincludinglstandbylletterloflcredit.” IInlthislcase, lthe
UCPI500 lusuallylapply, leitherlbylexpressireferencelor, laslislfrequentlylheld,Jaslanlinternational
tradelusage” IwithinlthelmeaningloflArt19(2)ICISG.”®

4.16 Artd200etlseq.JUCPI5000setlout,linldetail Junderlwhatlcircumstanceslitheldocumentslarelto
bellacceptedlaslclean,lorlmaylbelrejected,Irespectively.lHowever,lthislquestionlconcernslthe
relationshiplbetweenlithelsellerlandlithelbank,lwhichllisinotlalsubjectloflthislOpinion.ISufficeltolsay,
thatllpaymentlbyllmeanslofldocumentarylcredit aslsuchldoeslnotinecessarilylinfluencelithelpossibility
oflthelbuyerltolavoidlthelcontractlinlcaseloflnonlconformingldocuments.

c)lCommoditylTrade

4.17 Inlthoselpartslofithelcommoditylmarket,Jwherelstringltransactionsliprevailland,/orlpricesllare
subjectltolconsiderablelfluctuations” yIspeciallstandardslhaveltolbelappliedlinldeterminingiwhether
therelislalfundamentallbreach.[There,ltimelyldeliverylbylthelhandingloverloficleanldocumentsl-

52 Seelthelthoroughldiscussionloflthislquestionlby:ISCHLECHTRIEM, Interpretation,lgaplfillinglandifurtherldevelopmentlof
thelUNISalesIConvention,latl<http://www.cisglonline.ch/cisg/publications.html>,ltextlaccompanyinglfootnotes]15024.
53 Seellibid,JatlI1.5.c)cc).

54 Forllalthoroughldiscussionloflthislquestion, seelabovelpara.l4.4.

55 SeelSCHUTZE,IDasIDokumentenakkreditiviimllnternationalenlHandelsverkehr,l5thled.,[Heidelbergl1999,0p.126;lalso see
ICCIHomepage:I<http://www.iccwbo.org/home/documentary_credits/ldocumentary_credits.asp>.

56 Cf11993[Revision,lICCIPublicationINO.1500.

57 SeelforlallistloflcountriesithatThavelacknowledgedlcollectivelylandibankslinlotherlcountrieslwhichllalsolhavelacknowledged
them:ISCHUTZE, op.[cit.I(footnotel_Ref103590811\h57),]AppendixIIV,lp.134 1letlseq.

58 SeelW1TZ/SALGER/LORENZ/ W [Witz,lInternationallEinheitlicheslKaufrecht,IHeidelbergl2000,1Artl600parall3, ibid,lArt
54lparal3.

59 Sedlforlagriculturall products:IFUHRMANN/GIUCCI, Warenterminbdrsenllinl Deutschland JWorkingl Paper19603,Jatl2.a.,Jonlinelat:

<http://www.unipotsdam.de/u/makrooekonomie/docs/9603.htm> [ForllironImolybdenum:IGERMANY,JHans.JOLGIHamburg,
28[February11997,)CISGlonlinel26 1 Ipricelwas]9, 700USI$/ kglandlchangedltol300USI$/ kg [Forlcommoditylpriceslinlgeneral, see:
MATTHIES/ TIMM, WorldICommoditylPrices] 19992000, Associationld InstitutsiEuropéensldelConjoncturel EconomiquellWorking
GrouplonlCommodityPrices,11999,Jonlinellat:I<http://www.hwwa.de/Publikationen/Report/1999/Report191.pdf>.
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thatlcanlbelresoldlinlthelnormallcourselofibusinessi-lislalwaysloflthelessenceloflthelcontract. “IIf
thelpartiesldolnotlstipulatelthislimportancelbylrespectivelclauses,Ithislcanlbelderivedlfromlthe
circumstanceslbylanlinterpretationlofithelcontractlpursuantltolArtl8(2),13)ICISG. IAslalresult,lin
practice,lthelseller’slpossibilityltolremedylaldefectlinlitheldocumentsinormallyldoesInotlexistlinlthe
commodityltrade.[Thus,linlthislspecificltradellbranchlthelsolutionlunderlthelCISGlislquitelsimilar
tolthatlunderlithelperfectltenderlrule.[However,lthellastlbuyer,lwholactuallyltakeslthelgoods,lmay
notlavoidlthelcontractimerelylbylrelyinglonlthelnonlkconformitylofltheldocuments.

d)IBuyer’sIRightltolWithhold/Performance

4.18 Inlnonldocumentarylsalesllcases,lifl thelnonlkconformitylofl thel tenderedl goodsl doeslnot
amountlitolalfundamentallbreach,laslalgenerallrule,lthelbuyerlislobligedltolacceptithelgoodslasla
rightltolavoidlthelcontractldoeslnotlexistlaccordingltolArtl49(1)(a)ICISG.IHowever,linlthis
situation,lalrightltollwithholdlperformancelcanlbeladvocatedlindependentlofithelregularllegal
remedies.[Thelbuyerlcanlatlleastltemporarilylrefuselpaymentlandlevenlsuspendlhislobligationlto
takeldeliveryluntillhelhasldecidedlonlhislnextlcoursesloflaction.®’

4.19 ThelCISGlrecognizeslalrightltolwithholdlperformancelinlseverallprovisions.lArtl58ICISG
embodieslthelprinciplellofl”paymentlagainstldelivery”laslconcurrenticonditions.]AccordingltolArt
71ICISG,lalpartylmaylalsolsuspendlitslownlperformancelifiperformancelbylthellotherlpartylis
insecure.lFurtherlrightsltolwithholdlperformancellarelcontainedllinlArtsi8 1(2)lsecondlsentence
CISG,I850secondlsentencelandl86(1)IsecondlsentencelCISG.[Thelprevailinglliteraturelderivesla
generallprinciplelofllalrightltollwithholdlperformancelaccordingltolArt]7(2)ICISGlfromlsuch
provisions.63

4.20  Aslanlinitiallconsequenceloflithatlgenerallright,lthellbuyerlmaylwithholdithelpaymentlofithe
purchaselprice;lhowever,lthislrightimustibellimitedlitolthelextentloflthelnonlconformitylandlthe
expectedldetriment.lIflthelextentloflthelnonlconformitylcannotlbeleasilylascertained,lthelbuyer
shouldlbelgivenlthelrightltolwithholdlthelwholelpurchaselpricelforllalreasonableltimelthatlis
necessaryltolinspectlthellgoodslandltollestimatelthelextentloflthellexpectedldetriment.

60 CfIUNIDROITIPrinciplesi2004,1Artl7.3.1,10fficiallComment]3.b ;IBRIDGE,ThelSaleloflGoods,/Oxfordl1997,1p.0155;
POOLE,ITextbooklonlcontractllaw,l7thled.,]Oxfordl2004,0paral7.5.3.2;0SCHLECHTRIEM, op.[cit.I(footnote
_Ref80698633\hI\*IMERGEFORMATI54),latll.1.;]MULLIS, TerminationlforIBreachloflContractlinlC.I.F.IContracts
UnderlthelViennalConventionlandlEnglishlLaw;0IsltherelalSubstantiallDifference?,lin:]JLOMNICKA/MORSE (ed.),
ContemporaryllssueslinlCommerciallLawl(essayslinlhonorloflProf.IA.G.IGuest),]London01997,0p.011370160,lat:
<http://www.cisg.law.pace.edu/cisg/biblio/mullis.htmI>.

61 SeelSCHLECHTRIEM, op.lcit.l(footnotel_Ref80698633 \hI\"MERGEFORMATU54),latlI.1.
62 SCHLECHTRIEM, op.[cit.l(footnotel_Ref80698633 \hI\*'IMERGEFORMATI54),latlll.5.a).
63 Seelforlalthoroughldiscussion:ISCHLECHTRIEM, op.lcit.l(footnotel_Ref80698633 \hI\*IMERGEFORMATI54),latlI1.5.;

idem,lInternationalesTUNIKaufrecht,12ndled.,[ Tiibingenl2003,lat:042d,02050etlseq.,12 50;ISTAUDINGER/Magnus,[Wiener
UNIKaufrechtl(CISG),IBerlinl2005,]Artl4Iparal74a;[W.IW1TZ, ZuriickbehaltungsrechtelimlInternationalenlKaufl-IEine
praxisorientiertelAnalyselzurlDurchsetzungldesiKaufpreisanspruchslimICISG,lin:ISchwenzer/Hagerl(eds.),[Festschriftlfiir
PeterlSchlechtriemlzuml70.0Geburtstag,/Tiibingenl2003,0p.0291,12930etlseq.;forlcasellaw seelalsol GERMANY,IAG
Altona,114IDecember2000,ICISGlonlinel692 . [Thelquestionlwaslleftlopenlinl GERMANY,JOLGIDsseldorf,1241April
1997,ICISGlonlinel385.0Sectionl4 2loflthelScandinavianISaleloflGoodslActsl(Finland,INorwaylandISweden)lalsolsets
forthlanlexplicitlrightltolwithhold;lforlcomments see]JRAMBERG,IK6plagen,IStockholml1995,lpp.455459. SeelalsolArt
7.1.30UNIDROITIPrinciplesi2004.
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4.21 Besidesl thel possibilityll tol withholdll thell purchasel price,l thel generall rightll toll withhold
performancellallowslthelbuyerltolsuspendlhisllobligationlitolacceptldeliverylwithinlthelmeaninglof
Artsl53 ,D6OUCISGDfor|]aDreasonableﬂtime,64UThis,Dhowever,Ddoesﬂnotﬂmeanﬂthatﬂtheﬂbuyerﬂisﬂnot
obligedltollphysicallyltakelpossessionlofithelgoodslandlpreservelithemllaccordingltollArtI86ICISG.
Thelpracticallconsequenceloflthelbuyer’slrightltolrefuseltoltakeldeliverylislonlylimportantiwhere
thelrisklofllosslhasInotlyetlpassedlpursuantltolArtsl6 70orl68ICISG.IThelrisklthenlpasseslaccording
tollArtl69(1)ICISGlwhenlithelbuyerltakesloverlthelgoods,whichlimplieslanlacceptancel-lwithinlthe
meaningloflitakingldeliveryl-lbylthelbuyer.

64 SeelSCHLECHTRIEM,Jop.[cit.Il(footnotel_Ref80698633 \hI\"IMERGEFORMATI54),latl11.5.c)bb).
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Annex'
Country/ Court Date Docket | CISGI Details
Arbitration No. online

No.

1. Arbitration |ICCICourtlof | 1995, 7754 843
Arbitration | Januarylll

Facts:1Buyedlorderedlcomputedhardwarelfromlseller,
whichlwasltolbelprovidedlbylseller'slsupplierland
assembledlbylbuyer'slcustomer.lAllmodificationltolthe,
hardwarelwaslmadelpriorlitoldelivery,lwhichlwas
unknownltolbuyerdlandlbuyer'slcustomer.1Buyer's
customerlinformedlselledlithatllitlcouldInotlacceptlthe
modificationllandlrequestedlthatlthelhardwarellbelin,
accordancellwithlthelinitialldocumentation.lInlthe
meantime,lbuyerllinformedlselledlthatlonlylhalfloflithe,
amountloflhardwarelinitiallylorderedlwouldlbe
neededlldueltoldifficultieslexperiencedlbyllbuyer's
customer.[Sellerlshippedlanlinitiallconsignmentlof]
modifiedlhardwareltolbuyer,lwholacceptedlthe
equipmentllbutlrefusedltollacceptlthelrest.
Decision:INolfundamentallbreach.

Reasonsll forll thell decision:l Thell goodsll hawell toll be
totallylimproperlforlitheilutilization.lInlthislcase,
thelnonlconformitylonlylcausedlbuyerlsevere
problems.
Caselltext:0Link[tolEnglishltextloflarbitrationlaward,
<http://cisew3.law.pace.edu/cases/957754il.html>|

2. Argentina Juzgado 1991, 50272 | 461
Nacionallde | Mayl20
Primera
Instancialenllo
Comercial

Khttp://cisgw3 Jaw.pace.edu/cases/910520al.html>|

Facts: Buyerl fromll Argentinall boughtl goods
fromlUSlseller.[Thelsellerlaskedlforlinterest]
accruedlbetweenltheldatelofldeliveryloflthe
goodslanditheldatelfixedlinlthelcontractlfor|
theldeferredlpaymentlofithellprice.

Decision:] Nol discussionl ofl fundamentall breach.
Selledlwaslgrantedllinterest.
Reasonslforldecision:1Accrualloflinterestlduringlthe
agreedlperiodllinlcasellofldeferredlpaymentlconstitutes,
alusagelwidelylknownllandlregularlylobservedllin,
internationalltrade.[ Thislcanlbellcomparedllwithlthe
Incoterms,lwhich,lbeinglaltradelusage,larelalso
applicablelthroughllArt.19(2)ICISG.
Caselltext:IEnglishltranslation

1 Annexltoll thel CISGIACIOpinionlnol 5,0 Thelbuyer’slrightltolavoidlthelcontractlinlcasel oflnonlconforminglgoodsior
documents,170Mayl2005,IBadenweilerl(Germany).IRapporteur:IProfessorlDr.lIngeborglSchwenzer,/LL.M.,[Professorllof
PrivatelLaw,]UniversityloflBasel.IThelcaseloverviewlwaslpreparediforlthelCISGIAdvisorylCouncillbylBenjaminlK.
Leisinger,]AcademiclAssistantlatlthelUniversitylofiBasel,JlandlcontainslalllcaseslcitedlinlotlunderlyinglOpinioninol5.0This
meanslthatlsomelcaseslarelrelatedltolthellncotermslaslanlinternationalltradellusagelotlthelrelevancelofitimelandlare

withoutldirectlconnectionltolthelavoidanceloflthelcontractlbecauselofinonlconformityloflthelgoodslorldocuments.
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Country/
Arbitration

Court

Date

Docket
No.

CISGI

online

Details

3.

Germany

Bundesgerichts
hof

1996,
Aprill3

VIIIIZR
51/95

135

Khttp://cisgw3.law.pace.edu/cases/960403¢1.html>

4.

Germany

OLG
Frankfurtlam
Main

1991,
September
17

50U
164/90

28

Khttp://cisgw3.law.pace.edu/cases/910917g1.html>

5.

Germany

OLG
Frankfurtlam
Main

1994,
Januaryl18

50U
15/93

123

Khttp://cisgw3.law.pace.edu/cases/940420g1.html>

6.

Germany

OLG
Frankfurtlam
Main

1994,1April
20

130U
51/93

125

Khttp:

Facts: Dutchlcompanyllhadlenteredllintolfour]
separatelsalesllagreementslwithlthelGerman|
buyerlforltheldeliveryloflfiveltonsloflcobalt
sulfate [Theylagreedlthatlthelgoodslshouldlbe
oflBritishlloriginlandlthatlthelsellerlshould|
supplylcertificateslofloriginlandlquality.
Paymentlwaslbylmeanslofldocumentarylcredit
andlthelpartieslagreedlonldeliverylEXW/.
Breach:[Certificatellofloriginlwasllwrong.l Thelgoods
werelfromlSouthlAfrica.lThelqualitylalsolfelllshort
ofllthelldescriptionlinlithelcontractlbecauselthellseller
deliveredlcobaltlsulphatelthatlislusuallylusedlfor
feedinglanimals.

Decision:INolfundamentallbreach.

Reasonsll forll thell decision:[ Thell buyerl couldll getl the
necessaryldocumentslhimselflwithoutlunreasonable)
expenditure.
Caselltext:1Englishltranslationl+llinkltolGermanltext]

Facts: Ttalianlproducerlsellslshoesltol German
buyer.IThelpartieslhadlagreedluponlan|
ancillaryldutyloflpreservinglexclusivity.
Breach:[Selledlalsolsoldlshoeslltolotherllbuyers.
Decision:IFundamentallbreach.

Reasonsll forll thell decision:[l Evenl thell breachl ofll an
ancillanldutylcanlamountltolalfundamentallbreach.
Theltrustworthinessloflithelsellerlwaslharmed.
Caselltext:I Englishltranslationl+linkltolGermanltext

Facts: Germanl buyerl purchasesll shoesll from
Italianlproducer.

Breach:l Shoesll werell nonlconforming.l Wrong
material,lcolor,letc.
Decision:INolfundamentallbreach.
Reasonslforlthell decision:I Thel buyerdldidnotl argue
thatlhellcouldInotluselthelshoeslinlalreasonablelway.
Caselltext:1Englishlabstractl+llinkltolGermanltext

Facts: Germanl buyerl boughtl 1.750 t] ofl New
ZealandlmusselslfromISwissiSeller.[Buyer
discoveredlthelnonlconformitylinlGermany,
i.e.Jafterltheltransport.
Breach:IMusselslwerelcadmiumlcontaminated.
Decision:INolfundamentallbreach.
Reasonsliforltheldecision:IMusselsllstilllcouldlbelused|
forllconsumption.
Caselltext:1Englishlabstractl+llinkltolGermanltext

cisgw3.law.pace.edu/cases/940420¢1.html>

7.

Germany

OLG
Hamburg

1994,
December

14

50U
224/93

216

FactsllandIBreach:0Seelsupral3.
Decision:INolfundamentallbreach.

Reasonsll forll thell decision:] Thell factll thatll seller
providedliforlthelwronglcertificatesllislinotldecisivelas
thellbuyerlcouldleasilylacquirelcorrectldocuments
himselflwithoutlunreasonablelexpenditure Ml tlislnot
decisivelwhetherltheldutyltolprovidelforliclean)
documentsllwaslallprimaryldutylofithelsellerlornot.
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Country/ Court Date

Arbitration

Docket
No.

CISGI

online

Details

OLGIHamburg| 1997,

Februaryl28

8. Germany

1Y
167/95

261

Khttp:

Facts:[1 Britishlbuyerland] Germanlseller contracted
forlthelsupplylofl1 8ltonsloflironimolybdenumlfrom
China,lCIFIRotterdam.0Goodslhadltolbe
transportedlfromIChinaltolRotterdam.
Breach:IDelaylinldelivery.
Decision:IFundamentallbreach.

Reasonsll forll decision:[l It] wasll essentiall toll perform
priorltolthatldate. I ThelpartieslagreedltolIncoterm
CIF,lthenltimelislalwayslofithelessence.
Goodlexamplellforlfluctuationslinlprice.
Caselltext:IEnglishltranslationl+llinklltol Germanltext]

cisgw3.law.pace.edu/cases/970228g1.html>

OLG
Hamburg

1999,
November

26

9.  Germany

U
31/99

515

Khttp://cisgw3.law.pace.edu/cases/991126¢1.html>

Facts: Germanllbuyerl purchasingl pantsl from
Brazillseller.[Thelnonlconformitieslwere
discoveredlafterltransportationlbylplane.
Breach:l 80190%l ofll thell goodsll werell wrongfully
labeledlregardingltheirlsizeland,Ipartly,ltheylwere
mouldylandlstained.
Decision:IFundamentallbreach.
Reasonslforldecision:1Thelgoodsldeviatedlaltogethe
fromlthellcontractuallylagreedlquality.
Caselltext:1Englishltranslation]+llinkltolGermanltext]

10. OLGIHamm[ | 1992,

September
22

Germany

190U
97/91

57

Khttp:

Facts: Germanl buyerl purchasingll 20010 ] of}
baconlfromlItalianlenterprise.
Breach:1Goodslhavelnotlbeenlpackaged.
Decision:1 Havingll duell considerationl toll the
circumstances,lthelbaconldidInotlhaveltolbe
packaged.[Thus,therelwaslaldutyltolitakeldelivery.
Reasonslforltheldecision:IIflalbuyerlwantsltolreject
thellgoodsll(i.e.,lwithholdlperformancellofitheldutylto
acceptlthellgoods,1Art.0530CISG),litlisldecisive
whetherlthelsellerlactedlinlconformitylwithlthe
contract.
Caselltext:1Englishlabstractl+llinkltolGermanltext

cisew3.law.pace.edu/cases/920922¢1.html>

11. OLGIKoblenz| 1997,

Januaryl31

Germany

20U
31/96

256

Khttp://cisgw3.law.pace.edu/cases/97013 1g1.htm[>

Facts: Dutchlsellerldeliveredlacrylidlblanketslto
alGermanlbuyer.
Breach:ISomelloflthelblanketslwereloflinferiorlquality
andlbuyerlclaimedlthatlfivelreelsloflblanketslwere
missing.

Decision:INolfundamentallbreach.
Reasonsllforlthelldecision:l Accountlhasltol belltaken
notlonlyloflthelgravitylofitheldefect,lbutlalsoloflithe,
willingnessloflthelpartylinlbreachltolprovide
substitutelgoodslwithoutlcausinglunreasonable
inconvenienceltolthellothedlparty.lInlthislcase,levenla
seriousllacklloflqualitylwaslsaidInotltollconstitutela
fundamentallbreachlaslthelsellerlhadlofferedlto
furnishladditionallblankets.
Caselltext:1Englishlabstractl+llinkltolGermanltext
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Country/ Court Date

Arbitration

Docket
No.

CISGI

online

Details

12. OLGIKsln 2002,

Octoberl14

Germany

160U
77/01

709

Khttp:

Facts: Germanll companyll boughtl designer
clotheslfromlItalianliseller.
Breach:IClothesllwerellpoorlylcut.
Decision:IFundamentallbreach.
Reasonsllforlltheldecision:IDecisivellwhetherlorlnotlit
islpossiblelforlthelbuyerltolotherwiselmanufacturelo
selllthellgoodslinlregularlbusinessldealings,lpossibly
evenllwithlalpricellreduction,lwithoutlunreasonable]
expense,ldespitelltheldeviationloflthellgoodslfromlthe]
contractuallylagreedlqualitylorldespitelanother,
defect.ICustomersloflexpensiveldesignerliclotheslhave]
highlstandardslandlalmostlalllclotheslwerelrendered|
unmarketablelbyltheldefects.
Caselltext:IEnglishltranslationl+linkltolGermanltext

cisgw3.law.pace.edu/cases/02101421.html>

13. OLGIStuttgart| 2001,

Marchl12

Germany

50U
216/99

841

Khttp:

Facts: Germanlbuyerlpurchasingl1000tloflapple
juicelconcentratelandlstrawberrieslfrom
Austrianlseller.IGoodsllhadlbeenltransported
fromPolandltolGermany.

Breach:[ Sellerl mixedl applell juicell concentratell with|
glucosellsyrup.1Buyedldiscoveredlthelnonlkonformitylof
thellgoodsllafterlcarryingloutltestslatlitslsitelin
Germany.

Decision:INolfundamentallbreach.

Reasonsll fordl thell decision:[ Itl isl decisivell whether,
withoutlunreasonablellexpenditure,lthelbuyerlwas
ablelltollprocesslithelgoodsldifferentlylorlselllthemlin|
thellnormallcourselloflbusiness,liflonlylwithlalprice
discount,landliflthelbuyerlcouldlreasonablylbe)
expectedlltolitakelsuchlmeasures.lInlthislcase,lbuyer
usedlthellgoodslforlthelproductionloflapplelfruit
drinks,Jwhichlmaylcontainlsugarladditives.
Caselltext:1Englishltranslation+llinkltol Germanlltext]

cisgw3.law.pace.edu/cases/010312g1.html>

14. 1994,
September

15

Landgericht
Berlin

Germany

520S
247/94

399

Khttp:

Facts: Germanlpartylbuyinglshoeslfromlltalian
seller.

Breach:IShoesllwerelnonltonforming.
Decision:IFundamentallbreach.

Reasonsll forll decision:]l Whenll all partyl deniesll the
breachllandlrefusesltollrepairlorlitolmakelalnew,
delivery,ltherelcanlbelalfundamentallbreach.
Caselltext:IEnglishltranslation+linkltolGermanltext

cisgw3.law.pace.edu/cases/940915g1 . html>

15. 1992,

December

22

Landgericht
Darmstadt

Germany

1400
165/92

177

Khttp://cisgw3.law.pace.edu/cases/921222¢1.html>

Facts: Seelsuprall6.
Breach:IMusselslwerelcadmiumlcontaminated.
Decision:INolfundamentallbreach.
Reasonslforlltheldecision I thwaslstilllpossiblelltolresell,
orleatlthelmussels.1 Therelwaslnoldangerltolthe
health.

Caselltext:0Linkltol Germanltext

17


http://cisgw3.law.pace.edu/cases/021014g1.html
http://cisgw3.law.pace.edu/cases/010312g1.html
http://cisgw3.law.pace.edu/cases/940915g1.html
http://cisgw3.law.pace.edu/cases/921222g1.html

NordidJournallofICommerciallLawlissuel20050%2

Country/
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16.

Germany

Landgericht
Ellwangen

1995,
Augustl21

1IKfHIO
32/95

279

Khttp:

Facts: Germanl buyerl purchasingl 800 t[ of]
paprikalfromlISpanishlseller.

Breach:l Thell paprikall containedll approximately
150%loflthelmaximumlconcentrationlloflethylloxide
admissiblellundedGermanlfoodlandldrugllaw.
Decision:IFundamentallbreach.

Reasonsll forll thell decision:[ Thell goodsll werell notll in
accordancellwithlGermanlfoodlandldrugllawland,
therefore,lwerelnotlsuitablelforlresalelinlGermany.
Caselltext:IEnglishltranslationl+linkltol Germanlltext

cisgw3.law.pace.edu/cases/95082 1g2 html>

17.

Germany

Landgericht
Hamburg

1993,
November

5

40410
175/92

215

Khttp:

See suprall3.
Caselltext:LinkltolGermanltext

cisew3.law.pace.edu/cases/931105¢1 . html>

18.

Germany

Landgericht
Heidelberg

1992, JJulyl3

0142/92

38

Khttp:

Facts: Germanl buyerl purchasingl computer|
componentslfromlUSIseller.
Breach:[Selledldeliveredlwronglamount.
Decision:INolfundamentallbreach.
Reasonslforlthelldecision:ISubsequentldeliverylwould
havellstilllbeenlpossiblellandlreasonable.
Caselltext:1Englishlabstractl+llinkltolGermanltext

cisew3.law.pace.edu/cases/920703¢1.html>

19.

Germany

Landgericht
Landshut

1995,1April
5

5410
644/94

193

Khttp:

Facts: Swisslbuyerlandl Germanlsellerllagreed
onltheldeliveryloflsportswearlinlthelvaluelof]
143,394.651DM.
Breach:[Sportswearlshrunkllaboutll 1 00toll 1 5%l after]
beinglwashed.

Decision:IFundamentallbreach.
Reasonslforltheldecision:] Thellclotheslshrunkllabout]
twollsizes.JCustomerslwouldlhaveleitherlreturnedlthe]
merchandiselodlwouldInotlhavelboughtlanylmore
fromlthellbuyer.
Caselltext:IEnglishltranslationl+linkltol Germanlltext

cisew3.law.pace.edu/cases/950405¢1 . html>

20.

Germany

Landgericht
Miinchen

2002,
Februaryl27

5IHKO
3936/00

654

Khttp:

Facts: Germanl partyll boughtll globesl from
Italianlseller.

Breach:[l Globesll werell unablell toll spinll becausell of]
insufficientlperformancelloflithelmotor.
Decision:INolfundamentallbreach.

Reasonsl forll decision:ll Restitutionll ofll thell goodsl is
arduous,lespeciallylinllinternationalltrade.lThe)
purposellofithelgoodsllisloflithelessence.lInlthislcase,
thelglobesllwereltolbelusedlaslalprestigiousllshow)
object.IThelspinningloflithelglobeslisinotlthelmain,
function.
Caselltext:IEnglishltranslationl+llinkltolGermanltext]

cisew3.law.pace.edu/cases/020227¢1 . html>
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No.

CISGI
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21. Landgericht [1994,1Julyl6

Oldenburg

Germany

1210
3010/93

274

Khttp:

Facts: Germanl purchaserl buyingll furniture
fromlAustrianlseller.
Breach:ITherelwereldeviationslinlthellcolorlandlthe
jointslwerelldifferentllinllsize.
Decision:lFundamentallbreach.

Reasonsll forll decision:I Anll unsuccessfull repair]
amountsltolalfundamentallbreach.lAllreductionllin
pricellinlithellvaluellofl50%[constituteslalsubstantial
loss.

Caselltext:ILinkltolGermanlltext

cisow3.law.pace.edu/cases/940706g¢2.html>

22. 2000,

December

14

Amtsgericht
Hamburg

Germany

3170C
472/00

692

Khttp:

Facts: Frenchlbuyerlpurchasingl clothesll from
Germanlseller.lAllegedlnonlconformitiesiwere
discoveredlatlbuyer’slsitelinlFrance.
Breach:INonltonformitylnotldescribed.

Decision:ll Noll discussionll withl regardl to
fundamentalityloflithellbreach.lGenerallprinciplelofila
rightltolwithholdlperformance.
Reasonsliforlltheldecision:ICourtlimpliedlylstatedlthat]
allrejectionloflithelgoodslislpossiblelifithelbuyerlgave
noticelloflnonltonformity.
Caselltext:0LinkltolGermanltext

cisgw3.law.pace.edu/cases/00121421.html>

23. 1990,

December

21

Amtsgericht
Ludwigsburg

Germany

41C
549/90

17

Khttp:

Facts: Germanl buyerll boughtll textilesl from
FrenchlSeller.IGoodslhadltolbeltransported.
Breach:IDelaylinldelivery.
Decision:INolfundamentallbreach.
Reasonslforllthelldecision: I Thellvalueloflthelgoodslwas
notlaffectedlibylaldelaylofltwoldays.
Caselltext:0Linkltol Germanltext

cisew3.law.pace.edu/cases/90122 1g1.html>

24. Switzerland 2000,
September

15

Bundesgericht

4C.105/
2000

770

Khttp://cisgw3.law.pace.edu/cases/000915s2.html>

Facts: Italianlenterprisellboughtl40ltloflcotton
fromlSwisslcompanyll-Ipayablelbylmeanslof]
letterloflcredit.IGoodslhadltolbeltransported|
fromlEgyptltolltaly.
Breach:[Delaylinltheldeliveryloflithelgoods.
Decision:IFundamentallbreach.
Reasonslforllthelldecision:1Aldelaylinlltheldeliverylof]
goodsllconstitutesllalfundamentallbreachloflcontract
iflthelpartiesldecidedlthatltheldeliverylmustlbelmade
atlalspecificldate,landlthatldatelwasldeterminative]
fromlthellpointloflviewlofithellinterestloflthelbuyerllin
thellperformancelofithellcontractlandlthelsellerlknew
this,lespeciallylinlcaseslconcerninglseasonallgoods.
Thellcircumstanceslldeterminellifitheldeliverylmustlbe
withoutlotherldelay.[ Thisllislalsoltruelforlithelldelivery
atlalcertainldatelloflgoodslforflwhichlthellpricellinlthe)
marketlvariesleveryday.ISuchlcircumstancesllexist
whenllanlagreementlwithlalreselledlislconcernedland
thellpricelcanlgoldownlsuddenlylandlconsiderably.
Caselltext:1Englishltranslationl+]Frenchlltext
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25. Switzerland 1998,

Octoberl28

Bundesgerichtl

4C.179/
1998

413

Khttp:

Facts: Buyerl froml Switzerlandll purchasing
frozenlmeatlfromlGermanlseller.

Breach:[l Thell valuell ofl thell goodsll wasll reducedl by
25.5%lbecausellofibloodlandlmoisturellinlthellmeat.
Decision:INolfundamentallbreach.
Reasonslforlldecision:1 Anllobjectivelstandardlhasllto
bellapplied.IThelrelevantlquestionltolbelaskedlis
whethenlthelgoodslcanlreasonablylbellusedlinlanothe
waylorlbellresold,levenlwithlanylreductionlinlprice.
InlGermany,laldeviationllofl 10%loflthellvaluellofithe
goodslislconsideredltolbelfundamental lInlthelcaselat
handltherellwaslthellopportunityltolireselllthellgoodslin|
allreasonablelway.
Caselltext:0Englishlabstractl+linkltolGermanltext

cisgw3.law.pace.edu/cases/981028s1.html>

26. Switzerland 2002,

Marchil

Zivilgericht
Basel.IStadt

p
1997/48
2

729

Facts: Swissll companyl buyingl soyll protein
productslfrom(Belgianlseller./[Goodslhadltolbe]
transportedltolSwitzerland.INonlconformity
wasldiscoveredlinlSwitzerland.

Breach:l 9/26[ ofll thell goodsll werell genetically
modified.

Decision:IFundamentallbreach.
Reasonslforlithelldecision:I Thellinterestlofithelparties
concerninglalspeciallagreementllisldecisive.lForllthe
partieslandlinlthelfoodlindustrylinlgeneral,lthe
questionllwhetherlfoodllisligeneticallylmodifiedllorinot
isllverylimportant.
Caselltext:IEnglishltranslationl+linkltol Germanlltext

Khttp://cisgw3.law.pace.edu/cases/020301s1.html>

27. Switzerland |Handelsgericht| 2002,
deslKantons |November

Aargau 5

OR.2001
.00029

715

Facts: Germanl buyerll purchasingl inflatable
triumphallarchlfromISwisslseller.INonll
conformitylwasldetectedlafterllinstallationlin
Hockenheim.

Breach:0Triumphallarchldeflates.
Decision:INolfundamentallbreach.

Reasonsl forll thell decision: Repairll orll deliveryll of
replacementligoodslwaslpossiblelwithout
unreasonablelldelay.1 Theltriumphallarchlwasltolbe)
usedlovedlallongerllperiodllofltime.
Caselltext:1Englishltranslation]+llinkltolGermanltext]

Khttp://cisgw3 law.pace.edu/cases/021105s 1.html>

28. Switzerland 2004,

Januaryl27

Kantonsgericht

Schaffhausen

No.
11/1999
/99

960

Khttp:

Facts: Swissl buyerl boughtl fiftyl model
locomotives,leachlwithllalsizelofl7 5lcmlandlal
weightlofl100kg,lfromlGermanlseller.

Breach:ll Locomotivesllhadlldelicatell gearsl andllwhile
thellocomotiveslwerellinloperation,ltherelwas
unacceptablelnoise.

Decision:IFundamentallbreach
Reasonslforltheldecision:| Goodsl couldInotlbellused
forlresale.
Caselltext:1Englishltranslationl+1Germanlltext

cisgw3.law.pace.edu/cases/040127s1.html>
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NordidJournallofICommerciallLawlissuel20050%2

St.1PaullGuardianlInsurance
Companylandl TravelerslInsurance

Country/ Court Date Docket | CISGI Details
Arbitration No. | online
No.
29. Switzerland [Appellationsge| 2003, |33/2002| 943 |» FactslandiBreach: See supral26
richtlBasel. | Augustl22 [/SAS/so e Decision:0Fundamentallbreach
Stadt e Reasonslforlltheldecision:Thelquestionlwhetherlfood|
isligeneticallylmodifiedlodnotlwaslverylimportant.
e Caselltext:IEnglishltranslationl+linkltol Germanltext
Khttp://cisgw3.law.pace.edu/cases/030822s1.htm[>
30. USA U.SICourtlof [ 2003, [P2020166] 730 |[* Facts: BuyerlfromlEcuadorlpurchasingl140,000
Appeals Junelll barrelsloflunleadedlgasolinelfromIUS[seller.
(5"Circuit) Goodslwereltolbeltransportedl-ICFR,
Incotermsl-IfromlTexasltolEcuador.INonll
conformitylwasldiscoveredlinlEcuadorlafter
transportation.
Casellname e Breach:IGumlcontentloflthelgasolinelwasltoollhigh.
BPlInternational,lLtd.landIBPe  Fundamentalitylofithelbreachlwaslnotldiscussedldue
Fxplorationl&IOillInc., Plaintiffs]  tolpassinglofithelrisk.
Appellantslv.lEmpressalEstatall®  Thell CISGl incorporatesll Incotermsl throughl article
PetroleosldelEcuador,letlal. |  9(2).
Defendants,IEmpresalEstatall®  Caseltext:
Petroleosldel EcuadorllandlSaybolt,
Inc., DefendantslAppellees Khttp://cisgw3.law.pace.edu/cases/03061 lul.html>|
31. USA U.SICourtlof [ 1995, 9507182, | 140 |[* Facts: ItalianlenterpriselboughtlfromIUSIseller
Appeals  |December| 9507186 10,8000compressorsiforluselinlair
(2™ Circuit) 6 conditioners.IThelgoodslhadltolbelshipped|
andlpaymentlwasltolbelmadelbylL/C.
e Breach:ll Thell compressorsl hadll reducedl cooling]
capacityllandlconsumedltoolmuchlenergy.
¢ Decision:IFundamentallbreach.
*  Reasonsl forll thell decision:] Coolingl capacityl und
energylconsumptionllarelimportantlaspectsliforlair]
e conditioners.
Caselname e Caselltext:
DelchilCarrier,1S.p.A.lv.[Rotorex
Corp. Khttp://cisgw3.law.pace.edu/cases/951206u l.html>
32. USA U.S.IDistrict | 2002, 00ICiv. | 615 | Facts: USI buyerl purchasingl Magnetid
Court,[(S.D. [Marchi26 |9341(SHS) ResonancellmaginglSystemI("MRI")Ifrom
NewlYork) Germanlseller.IMRIlhadltolbeltransportedl-
CIF.
¢ Breach.IMRIlwasldamagedlwhenlitl arrivedl atlits
Caselname ultimateldestination.

Fundamentalityloflithellbreachlwaslnotldiscussed.
CIF Incoterml governedll byl virtuel ofll articlell 9(2)

Company,laslsubrogeeslofiShared CISG.[Risklpassed.

[maging,lInc.lv.INeuromed e Caseltext:

MedicallSystemsI&ISupport,

(GmbH,letlal. Khttp://cisew3.law.pace.edu/cases/020326ul.html>
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