£
-

Journal of

Nordic

CHANGEDICIRCUMSTANCESIAND HARDSHIPIINITHE INTERNATIONAL SALEIOF GOODS

byINiklasILindstrém )

NordidJournalloflCommerciallLaw

issuel20060#1

AssociatelLawyer,]HannesISnellmanlAttorneyslatiLawlLtd.



NordiclJournallofICommerciallLawlissuel20060# 1

LI INTRODUCTION

Thelpurposeloflalcontractlisltolestablishlthellcontractingliparties Irightslandlresponsibilitieslunder
thelcontract.[Bothlparties’linterest,latlleastlatltheltimeloflenteringlintolthelcontract,llisltolseelthat
thelcontractlislperformedlaslagreed.lItlislessentiallthatithelpartieslitolalcontractlarelfamiliarlwith
thelcontentsloflthellcontractlandlpossiblelnonlmandatoryliregulationslithatlmightlcomplementlthe
contract.

Alfailureltolperformlallcontractloftenlresultslinlliabilitylforldamages.I'Whetherllalpartylislliablelfor
allbreachloflcontractlisllargelyldependentlonlhowlstrictithelliabilitylislunderlithelcontract,li.e.Jwhich
prerequisitesimustibelfulfilledlinlorderlforlliabilityltolarise.llnlthelUnited!NationslConventionlon
ContractslforlthellnternationallSaleloflGoodsl(hereinafterlthel“CISG”lorlthel“Convention”)la
partylislliablelforlallleventslinlitslcontrol.lInlotherlwordslalpartylislliablelunlessltheleventlcausing
thelbreachloflcontractllislbeyondlitsicontrol.

Afterlthelconclusionloflalcontractlbutlbeforelthellcontractlislperformedlalparty’slisituationlmay
changeldueltolchangedlcircumstances,lespeciallylwhenlthelcontractllisltollbelperformedloverlallong
periodloflitimelorlinlalmoreldistantlifuture.lInlaccordancelwithlwhatlcouldlbelcalledIthelfoundation
oflcontractlllaw,lpactalsuntlservanda,lchangedlcircumstanceslareloflnolrelevancelwithlregardltola
party’slrightslandlresponsibilitieslunderlthellcontract.lAlbreachloflcontractiresultslinlliability.0It
cannot,lhowever,lbelregardedlaslireasonablelthatlalpartylwouldlalwayslbelrequiredltolperformlthe
contractlregardlessloflwhatlhappensiwithlthelsurroundinglcircumstances.ISuchllallegallstatelwould
beltoolharsh.[Hence,litlislimportantithatlalcontractlinlexceptionallcaseslicanlbeladaptedlitolchanged
circumstances./However lalsolsituationsiwherelalllcontractsiwouldlautomaticallylbelenteredlinto
withlalpreconditionlthatlcircumstanceslldolnotlchangelorlwherelcontractsldueltolevenlslight
changesllwouldlbeladaptedlorlavoidediwouldlbelfatallforlinternationalltrade.lThislwould
admittedlyliresultllinlalflexiblelllegallstatelbutlatlthelsameltimelthelcontractlaslallegalltransaction
wouldllosellitslimportance.

Theldoctrinelloflpactalsuntlservandalneeds,lthus,lexceptionslthatlcanlbelappliedlinlspecial
circumstances./Mostlnationalllegallorderslcontainlsuchlprovisions.ISomelprovisionslallowla
deviationlfromlwhatlhaslbeenlagreedlonllonlylinlcasesloflimpossibility,lotherlprovisionslallowla
deviationlalsolwhenlthelperformanceloflalcontractlhaslbecomelmuchlmorelonerouslbutinot
impossible.lSuchlprovisionslprovidelsomelflexibilityltollegallrelationslithatlcanlbelregardedlas
appropriatelandlshouldinotibelinlconflictiwithlthelgenerallconceptlofljustice.

ThislArticleldiscussesllalbreachinglparty’slexemptionlfromlliabilitylunderlthelCISGldueltolchanged
circumstances.[ThelArticlelcontemplateslthelrelationshiplbetweenltheldoctrineloflhardshiplandllan
exemptionlfromlliabilitylunderlthelCISG.IUnderlthelCISGlalpartylisiresponsiblelforlallleventslin
itslcontrollandllalparty’slliabilitylislindependentloflitsinegligence.lHowever lallpartylshalllnotlbe
liablelforlalfailureltolperformlthelcontractlifithelfailurelwasldueltolanlimpedimentlbeyondlits
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control.lItlislimportantltoldiscussliwhatlcanlbelregardedlaslanl“impedimentlbeyondlcontrol” Jaslthe
Articlelconcentrateslonlalparty’slpossibilitylforlanlexemptionlinlsituationslwherelalperformance
haslbecomelmorelexpensivelthanlexpectedlandlthelequilibriumlofithelcontractlhaslbeenllaltered
dueltollchangedlcircumstancesllandlalperformancellinlthelnewlsituationlwouldlbelsomethinglitotally
differentlthanlatltheltimeloflthelconclusionloflthelcontract.[Thellatterlcanlbelreferredltolasla
situationloflhardship.

II. HARDSHIP

TherelisInolexplicitlrulelinlthelCISGlforlsituationsloflhardship.lHence,lthelquestionlwhether
situationsloflhardshiplarelgovernedlbylthelCISGl(andlhow)lshalllbelconsideredlbylmeanslofithe
provisionllonllexemptionslinlArticlel79.

AslthelCISGldoeslnhotlincludelalprovisionlonlhardship,Inoldefinitionlonlwhatlislunderstoodlby
theltermlhardshiplcanlbelfoundllinlthelCISG.IThelUNIDROITIPrincipleslofiinternational
CommerciallContractsl(thel*UNIDROITIPrinciples”)]Articlel6.2.20defineslhardshiplinlthe

followinglway:

“Therellislhardshiplwherelthelloccurrencelofleventslifundamentallylaltersithelequilibriumloflthe
contractleitherlbecauselthelcostloflalparty’siperformancelhaslincreasedlorlbecauselthelvalueloflthe
performancelalpartylreceiveslhasldiminished,landl(a)ltheleventsloccutlorlbecomelknownltolithe
disadvantagedlpartylafterlthelconclusionloflithelcontract;l(b)Itheleventslcouldinotlreasonablylhave
beenltakenlintolaccountlbyltheldisadvantagedlpartylatitheltimeloflthelconclusionloflithelcontract;
(0)ltheleventslarelbeyondlthelcontrollofltheldisadvantagedlparty;landl(d)ithelrisklofltheleventslwas
notlassumedlbyltheldisadvantagedlparty.”

Hardshiplislinlthislpaperlunderstoodlinllaccordancelwithltheldefinitionloflhardshiplinlthe
UNIDROITIPrinciples.lHence,ltherelislhardshiplwhenlanlexternalleventlfundamentallylaltersithe
balancelloflthelperformanceslunderlthelcontractlandlanlunreasonablelburdenlislplacedlonlonelof
thelparties.IThelperformancelofithelcontractlbecomeslexcessivelylonerousldueltolchanged
circumstanceslforlloneloflthelpartieslwhollislthuslfacedlwithlhardship.lThelburdenlisloften
economic. Nnlcaseloflhardshiplitlisinotlimpossibleltolperformithelcontract,Jonlylexcessivelylmore
onerouslthanlatltheltimeloflcontracting.

InllaccordancelwithlthelUNIDROITIPrincipleslandlthelPrinciplesloflEuropeanlContractiLawl(the
“PECL”),lallpartylfacedlwithlhardshiplisinotlautomaticallylreleasedlfromlitslobligationslunderlthe
contract.JAlnormalleffectloflhardshiplislthatitheldisadvantagedlpartylislentitledltollrenegotiations
andladaptionloflthelcontractlwithllalviewltolrestoringlitslequilibrium.IThellastlalternativellis
terminationlofithelcontract.

'IFlambourasi2001,0p.0282.
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III. CHANGEDICIRCUMSTANCESIANDICISGIARTICLEI79

1. Background

EvenlbeforellthelCISGltherelhaslbeenlalwillltoldraftlanlinternationallconventionlforlthelsalelof
goods.[Worklthatlbeganlinlthel1920’slresultedlinl1964linltwolconventions,lthelConvention
relatingltollalUniformlLawlonlthellnternationallSaleloflGoodsl(“ULIS”)landlthelConvention
relatingltolalUniformlLawlonlthelFormationloflContractslforlthellnternationallSaleloflGoods
(“ULF”).[Theseltwolconventionsldidinotisucceedlandiwerelratifiedlbylonlyl9lstates.

ShortlylafterlitheldraftinglloflULISland]ULFlalnewlworkinglgrouplwaslappointedlinlorderltoldraft
theltextlforllalnewlConvention.[ThelwordingloflthelnewlConventionlwouldlbelbasedlonlthe
alreadylexistinglconventions,JULISlandlULF.IThelresultloflithelworkinglgrouplwaslaldraftliforla
newlconventionlthatlwaslreadylinl1978.1AIDiplomatiConference,linlwhichlirepresentativeslfrom
62lstateslandl8linternationallorganisationslparticipated,lwaslheldlinlViennallinl1980.1Afterl10
statesthadlratifiedlthelCISG,IthelConventionlcamelintolforcelonl1[Januaryl1988. IThereby,lthe
CISGlislalresultlofimorelthanl50lyears Twork.”

2.1 Remedies]lUnderlthelCISGI-IAnlOverview

Whenlalcontractingllpartylifailsitollperformlitslobligationslunderlthellcontract,lthelnonlbreaching
partylmaylresortltoldifferentlremedieslunderlthelCISG.IThelmainlremedieslarelthelrightltolrequire
performance,lithelrightltoldeclarelthelcontractlavoided,lreductionloflpricelandlcompensationlfor
damages.

Avoidanceloflallcontractlislpossiblelonlyliflithelbreachlamountsitollalfundamentallbreachloflcontract
orlwhenlthelpartylinlbreachldoeslnotlperformlwithinlanlladditionallperiodlofltime.lWhenla
reductionloflpricelcomesltolquestion,lthelpricelmaylbellreducedlinlthelsamelproportionllaslthe
valuelthatlthelgoodslactuallyldeliveredlhadlatltheltimelofltheldeliverylbearsltolthelvaluelthat
conforminglgoodsiwouldlhavellhadlatlthatltime.lDamageslhavelonlthelotherlhandlalduallrolelaslla
remedy.lDamageslcanlnamelylbelclaimedlaslalseparatelremedylotrlinlcombinationlwithlother
remedies.

Inlthelfollowinglchaptersllalbreachinglparty’slpossibilityltolanlexemptionlfromldamageslis
examined.lItlmustlbelnotedlthatlthelCISGlaslalpointlofldeparturelonlylprovideslforlanlexemption
fromldamages.[Thelotherlremedieslarelstilllpossiblelevenlifitheitleffectimightlsufferlfromlthelfact
thatldamageslnollongerlcanlbelclaimed.

3. Exemptions

CISGlArticlel79landICISGlArticlel8Qlprovidelforlsituationslinlwhichlalpartylislexemptlfromlthe
strictlliabilitylthatlislotherwisellapplicablelunderlthelConvention.lArticlel79lprovideslexemptions

ZU'I'he[lstatesUthatUratiﬁedUULISUandﬂULFI]are[lBelgium,UGamb'1a,UIsrael,UItaly,[lLuxembourg,ﬂtheUNetherlands,[lSanﬂMarino,UGreat
BritainlandIWestiGermany.

*IRamberg,/Herrel2004,0p.147.

“IBonell12000,0p.090.
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fromldamagesllandlArticlel8Qlexpresseslalgenerallprinciplelaccordingltolwhichl“alpartylmaylnot
relylonlalfailurelofithellotherlpartyltolperform,ltolthelextentlthatlsuchlfailurelwaslcausedibylthe
tirstlparty’slactlorlomission”.JAslArticlel80lislincludedlinlthelsectionlregardinglexemptionslland
directlyllinlconnectionlwithlArticle]79onlexemptionlfromldamages,lArticlel8lislregardedllonlyllas
alcomplementltolArticlel79landInotlaslanlindependentlprovisionlthatlcouldlalsolbelappliedlin
otherlsituationsithanlregardingldamageslresultinglfromlalbreachloflcontract. TArticlel8Olwilllnot
beldiscussedlinlthislArticle.

DuringltheldraftingloflArticlel7Mitlwaslregardedlaslvitalltolcreatelanlindependentlexpressionlfor
thelgroundlonlwhichlanlexemptionlfromldamagesicouldibelclaimed.IThelexplanationlwaslthatla
groundlforlexemptionlthatiwouldlderivelfromlalnationalllawlwouldlbelinfluencedlbylthelmeaning
thatlthelexpressionl(e.g./WegfalllderlGeschiftsgrundlage,lforcelmajeure,limprévision,lfrustration,
impracticability)lhaslinlnationalllawlandIbylthellegallpraxislinlthelcountrylinlquestion.’

CISGlArticlel790islthelcounterpartloflULISIArticlel74.IULISIwaslregardedlasimakinglan
exemptionldueltolchangedlcircumstancesltooleasilylpossible’,IwhereforeltheldraftersloflthelCISG
consciouslylrejectedlthelregulationlinlULIS. THowever,linlthelinterpretationlofl CISGlArticlel79
guidancellisloftenltakenlfromIULISIArticlel74.IThelargumentlisithatlthelinterpretationlofICISG
Articlel79ImustlbelstricterlthanlthelinterpretationloflULISIArticlel74,lasltheldrafters lintentlwas
tolcreatelalmorelrigidirulelforlexemptionslunderlithelCISG.

4. ExemptionlfromlDamages

Aslstatedlabove,lalparty’slexemptionlfromldamagesldueltolalbreachloflcontractlislgovernediby
CISGlArticlel79.1AccordingltolArticlel79(1):

“Allpartylisinotllliablelforlalfailureltolperformlanyloflhislobligationsliflhellproveslthatithelfailurelwas
dueltolanlimpedimentlbeyondlhislcontrollandlthatlhelcouldlnotlreasonablylbelexpecteditolhave
takenlthelimpedimentlintolaccountlatltheltimelofithelconclusionloflthelcontractlorltollhave
avoidedlorlovercomellitlorlitslconsequences.”

ThelArticlelstateslfourldifferentlconditionslthatlalllmustibelfulfilledlinlorderltolmakelan
exemptionlpossible:

1)IAnlimpediment,12)Ibeyondlcontrol,13)lthatlcouldInotlreasonablyllhavelbeenltakenllintollaccount
atltheltimeloflthelconclusionloflthelcontractlandl4)lthelconsequenceslofiwhichlcouldinotlhave
beenllavoidedlorllovercome.

ThesellconditionslareltheltraditionallelementsllofliforcelmajeurellandlitlseemslthatlArticlel79lis
primarilylintendedlforlthatdltypelofisituations.’ IHowever,lArticlel790containslseverallwordingslthat
leavelroomliforllinterpretationlorlrequirelanlevaluationloflireasonablenesslandlitlisinotlalwayslclear
howlthelArticlelshouldlbelapplieditolanllactuallcase.

[Tallonl1 987,1p.15961600,[Honnoldl1999,0p.14950andIRamberg,IHerrel2004,0p.0565.
*IRamberg,IHerrel2004,0p.15651566.

"IRimkel2000,0p.0211.

$IRamberg,IHerrel2004,p.0568.

*[Tallon01987,0p.0578.
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TallonlhaslnotedlthatlthelinterpretationloflArticlel790becomeslevenlharderlaslthelFrenchlland
EnglishliversionsloflthelConvention,lwhichlbothlarelauthentic,lseemltolbelsomewhatldifferent.
WherelthelEnglishlversionlistatesl“impedimentlbeyondlhislcontrol”,lthelFrenchlversionlstates]“un
empéchementlindependentldelsalvolonté” lwhichlTallonltranslateslasl“independentloflhislwill”.
AccordingltolTallon,lthelmorelobjectivelEnglishiversionllislpreferredlinsteadloflthelmorelsubjective
Frenchlversion. TdislpossiblelthatithisldifferencelinlthelwordingloflthelCISGldefersifromlthelfact
thatlthelnationallEnglishldoctrineloflfrustrationlcanlbellseenlasimorelobjectivelthanlthelFrench
doctrineloflimprévision.IHowever,lthelalsolauthenticlSpanishiversionl(“unlimpedimentolajenolla
sulvoluntad”)lseemsltolbelinllinelwithlthelFrenchlversion.lRamberglandlHerrelnotelthatlthe
FrenchlandISpanishlversionsloflthelConventionlseemltolreferltolwhatlislsubjectivelylpossiblelto
avoid.[Thelscholarsllare,lhowever,loflthellopinionlthatlthisThaslprobablylnotlbeenlthelintentionland
therebylgiveltheirlsupportltolthelEnglishiwording."

EvenlliflArticlel79lisloneloflthellongerlarticleslinlthelConventionllandlhaslbeenlthelobjectlof
extensivelpreparations,lthelArticlelislunsatisfactorylinlmanylways.[Thisldoeslnot,Jhowever,lcause
aslmanylpracticallproblemslaslonellcouldlimaginelasimostistandardlagreementslandlother
agreementslcontainlforcelmajeurelclauseslandlevenlhardshiplclauseslthatldeallwithlquestionslthat
otherwiselwouldlfalllunderlArticlel79. “IIimustlbelkeptlinimindithatlithelCISGlislnonlmandatory
andllArticlel6lallowslthelpartiesltollexcludelthelapplicationloflthelConventionlandltolderogatelfrom
orlvaryltheleffectloflanyloflitslprovisions.

ThelburdenlitoliprovelthatlalllthelprerequisitesloflArticlel 79arelfulfilledllieslwithlithelpartylclaiming
relief. "IInlthelfollowinglthelprerequisitesloflArticlel790willlbelexaminedlinmoreldetail.

4.1.0Impediment

Thelterml“impediment”lthatlislusedlinlthelCISGlhaslnotlbeenldefinedlinlthelConventionlor
elsewhere lInlULISIthelwordl“circumstances”lwaslusedlinsteadlofl“impediment”.[Bylreplacing
“circumstances’lwithl“impediment”ltheldraftersloflthelConventionlwantedltoltakeldistancelfrom
ULISlaslwelllaslunderlinelthelobjectivelnatureloflthelimpedimentlandlalnarrowlinterpretationlof
thelterm.[IlislimportantitolkeeplthislinimindlinlthelinterpretationloflArticlel79."

WhatllconstituteslithenlanlimpedimentlunderlArticlel 792 tlislclearlthatlsomethinglwhichlmakes
thelperformancelobjectivelylimpossiblelcanlconstitutelanlimpediment. IAlpartylcannotibelasked
tollperformlwhatlislimpossiblel(impossibiliumlnullallobligatiolest).]Hence,lthelfactlthatlthelsold
itemllisldestroyedlconstituteslanlimpedimentlinlthelsaleloflspecificlgoods.lAlsoleventslsuchlaslwar,
civillwar,lactsloflterrorismlandlexportlorlimportibanslasiwelllasinaturallcatastropheslcanlconstitute
impedimentslwithinlthelmeaningloflArticlel79. Ndlislimpossiblelandlalsolinexpedientltolmakelan
exhaustivellistlofleventslthatlcanllconstitutelanlimpediment.[Thelevaluationlmustlbeldonelinlicasu.
Idlislalsolimportantltolnotelthatlnolleventlcanlconstitutellanlimpedimentlonlyldueltolitsinature,lbut

"I Tallon1987,0p.1579.

"IRamberg,IHerrel2004,0p.0566.

“IHudson1991,lp.0176.

PILookofskyl1996,0p.1102.

14[IStoll,DGruloerU2005,Up.ﬂ8 12,[Tallon01987,0p.0579andlRamberg,[Herrel2004,0p.1568.
"IGomard,IRechnagell1990,0p.1222.

"IGovernmentidecreel1986:198 Ip.137.




NordiclJournallofICommerciallLawlissuel20060# 1

theleventlinlquestionlmustlalsolinlfactlpreventithelcontractedlperformance.lForlexample,lalwar
doeslnotlconstitutelanlimpedimentlifithelagreedlperformancellisstilllcompletelylpossible.

Eventslsuchllasiwar,Imutinylandlgovernmentlbanslareltypicallsituationsloflforcelmajeure.lThe
questionliwhetherllalsolanleventlwhichldoeslnotlmakelthelperformanceloflalcontractlimpossiblelcan
constitutelanlimpedimentlunderlArticlel79(1)lislmorelinteresting.Thelquestionlislwhetherlan
eventlthatlonlylmakeslthelperformancelsignificantlylmoreldifficultlcanlconstitutelallrelevant
impediment?

Anllimportantltypelloflsituationlwherelthelperformanceloflalcontractldueltolchangedlcircumstances
haslbecomelsignificantlylmoreldifficultlorlburdensomelislwhenlfulfilmentlinlthelnewlsituation
wouldlbecomelmuchlmorelexpensivelthanlthelagreedlperformance,/i.e.lwhenlalsignificantlrisellin
costslcreatelwhatlcanlbelcalledlanleconomiclimpedimentlforlperformance.lAllltradellislassociated
withlriskslandlthelhardshiplprovisionslinlbothlthelUNIDROITIPrincipleslandlthelPECLstress
thatlevenliflperformancelbecomesimorelonerouslforlalparty,lthelpartylislstilllobligatedlto
perform.' IThislmustlbelseenlaslalwantedllegallstatuslandimarkslthelbalancelbetweenlthe
principleslloflpactalsuntlservandalandlrebuslsiclstantibus.[Thelstronglstartinglpointlunderlthe
UNIDROITIPrincipleslandlthelPECLlislthatleventslcausinglpricelincreaseslorlotherlobjectively
avoidablelimpedimentslarellirrelevant.[ThelsamelcanlbelassumedltolapplylunderlthelCISG.

UNILEXI[d.002.05.1995[(Belgium,/RechtbanklvanlKoophandel,[Hasselt).IAIChileanlseller
concludedlalcontractlwithllalBelgianlbuyerlforltheldeliveryloflfrozenlraspberries.[Thellcontract
providedlthatlthelbuyerlshouldlpaylthroughlletterloficredit.[Failinglthelrequiredlopeninglofithe
letterlofllcredit,lthelsellerldidinotliproceedltolshiplthelgoods.[Thellbuyerlaskedlforlaldelaylinlthe
deliverylandlrequestedlthelcompanylwhichlhadlactedlaslmediatorltolnegotiatelwithlthelsellerlfor
allowerlprice,lalleginglalsignificantldroplinlthelworldimarketlpricelforlthelpurchasedlgoods.[The
sellerlrefusediitolacceptlalreducedlprice,ldeclaredlthelcontractlavoidedlandlcommencedlanlaction
tollrecoverldamages.

ThelCourtlheldlthatlthelsignificantldropllinlthelmarketlpriceloflthellpurchasedlgoodslafterlthe
conclusionloflthelcontractldidinotlconstitutelalcaseloflforcelmajeurelexemptinglthelbuyerlforinonl
performancelunderlArticlel79ICISG.Fluctuationsloflpriceslarelforeseeableleventslinlinternational
tradelandlfarlfromlrenderinglthelperformancelimpossibleltheylresultlinlanleconomicllosslwell
includedlinlthelnormallriskloflcommerciallactivities.

Alsollnote UNILEX0d.012.06.20010below.

Butlislthelsituationldifferentlifichangedlcircumstanceslhavelcausedlsuchlincreaseslinlpricelthatlare
completelyloutsidelthelpreconditionsloflthellagreementlandlallperformancelinlithelnewlsituation
wouldlbelsomethinglcompletelyldifferentithanlwhatlthelpartiesihavelagreedlupon?IThelquestion
whetherleconomicldifficultiesl(inlthelNordiclcountrieslalsolknownlasleconomiclforcelmajeure)lin
exceptionallcaseslcouldlconstitutellanlimpedimentlhaslbeenldiscussed.lSchlechtriemlassertslthat
thellgenerallviewlduringlthelpreliminarylUNCITRALIdiscussionslwaslthatlbothlphysicalland
economiclimpossibilitylcouldlexemptlanlobligor./Helnotes,lhowever,Ithatleconomicldifficulties
onlylunderlverylnarrowlconditionslcanlconstitutelanlimpedimentlandithatlincreasedlprocurement

"JUNIDROITIPrincipleslArticlel6.2. 1.JandlthelPECLIArticlel6: 111.
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andlproductionlcostslaloneldolnoticonstitutelexemptinglimpediments. TAlsolHonnoldlisloflthe
opinionlthatlimpossibilitylcannotlbelthelprerequisiteloflanlimpediment,lwhichlseemsltolindicate
thatllalsoleventslthatlmakelperformancelexcessivelylmoreldifficulticouldlconstitutelrelevant
impedimentslforlperformance.

4.2.1Beyondllcontrol

Tolshowlthatlalrelevantlimpedimentlhasloccurredlisinotlenoughlforlbeinglgrantedlanlexemption
underlArticlel79.[Thelpartylclaiminglanlexemptionlmustlalsollprovelthatlthelimpedimentlis
beyondlitslcontrol.

Articlell7Mislbasedlonlthelthoughtlithatlallpartylislresponsiblelforlallleventsithatlnormallylarelwithin
itslcontrollandlonwhichlthelpartylnormallylcanimakelanlimpact.[Thisllislthelcaselevenliflthelparty
inlalparticularlcaselcouldinotlaffectltheloccurrenceloflthelimpediment.lHence,lalparty’slactual
possibilityltolcontrolleventslislirrelevant.]Whatlmatterslislwhatlkindlofleventsllalpartylnormallyllcan
control."IAnleventlconstitutinglanlimpedimentlbeyondlcontrollmustibeloflaltypelthatlis
uncontrollable.”

Onlylleventsloutsidelalparty’slspherelloflcontrollcanlbelregardedlasirelevantlgroundslforlan
exemption.[Noleventlwithinlalparty’slspherelofllcontrol,Jsuchlasleventslrelatingltolalparty’slperson
otlalparty’slemployees,lcanlexemptlalpartylfromlitsicontractuallliability.” IThelcontentloflArticlel79
canlbeldescribedlaslalstrictlresponsibilitylwithlexceptionlforlimpedimentsibeyondlcontrol. “IAlso
assistantslusedlinlorderltolfulfillalcontractlarelwithinlalparty’slsphereloflcontrollandlalsolicalled
doublelforcelmajeurelisirequiredlinlorderlforlanlexemptionltolbelpossible.”’

4.3.1Unforeseeability

ForllanllexemptionltolbelpossiblelunderlCISGIArticlel 79,lthelimpedimentlbeyondlcontrollmustibe
unforeseeable.[Hence,lalpartylislobligatedltolcompensatelforldamageslevenlifitheselarelthelresult
oflanlimpedimentlbeyondlcontrol,liflthelpartylreasonablylcouldlbelexpectedltolhaveltakenlthe
impedimentlintollaccountlatitheltimeloflthelconclusionloflthelcontract.[Thelquestionlof
unforeseeabilitylrequireslanlevaluationloflreasonability.”*

Articlel79refersltolthelwordsl“couldInotireasonably”ltolthelstandardloflbonuslpaterlfamiliaslior
“thelreasonablelperson”.lAccordingltolTallon,lthislislalpersonl“halfwaylbetweenlthelinveterate
pessimistiwholforeseeslalllsortslofldisasterslandlthelresoluteloptimistlwholneverllanticipateslthe
leastimisfortune”.”[Reoccurringleventslsuchlasiflullepidemicslandlrainlperiodslarelforeseeableland
cannotbellreferredltolinlorderlforlalpartyltolbelexempt.INorlcanlanlimportlprohibition,lwhichlcan
constitutelanlimpedimentlbeyondlcontrol,lqualifylaslalgroundlforflanlexemptionliflalreasonable

"S0Schlechtriem(1986,1p.0102.
IGovernmentldecreel1 986:198,0p.037.
“IRamberg,[Herrel2004,0p.0569.
Zl[IStoll,DGruberUZOOS,Up.DS 150817.
P1Sandvikl2004,1p.1102.
PICISGlArticlel79(2).
*IRamberg,IHerrel2004,0p.0571.
PTallonl1987,lp.15800581.
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personllinlthelsamelsituationlicouldlhavelforeseenlithelprohibitionlatltheltimeloflithelconclusionlof
thelcontract. Tlflanleventlislforeseeable,ltheldefaultinglpartylislconsideredlaslhavinglassumediithe
riskloflitslrealization.”’

AccordingltolLookofsky,Ithelfulfilmentloflthelunforeseeabilitylelementlislthelhardestloneltolprove,
aslvirtuallylalllpotentiallimpedimentsltolperformancelarelforeseeableltolsomelextent.]Lookofsky
alsolpurportslithatlevenlldramaticlpricelincreaseslarelforeseeable,lwhichlsuggestslthatlanlexemption
rarelyllcouldlbelavailablelinlthatltypelloflsituations.[Thoselwholselllgoodslonlallongltermlibasislare
inﬂtheﬂbusinessﬂofﬂassumingﬂthatﬂkindﬂoﬂ]risk.28|]StollﬂandDGruberﬂpointﬂout,Uhowever,ﬂthatﬂsinee
virtuallylallleventslareltheoreticallylforeseeablellittwouldlbelwrongltolinterpretlArticlel79purely
empirically.lInstead,lthelscholarslarguelthatlthellquestionloflforeseeabilitylislonelaboutiwhatlalparty
reasonablylcouldliforesee.[Therebylthelscholarslgiveltheirlsupportitolthelviewlthatlalsolthislelement
ofl Articlel790requireslanlevaluationlofireasonability.[ThelscholarslarguelthatlArticlel79lexpresses
anlallocationloflrisklforlthelcompletionloflthellcontract.lAccordingltolthis,lthelnotionlof
unforeseeabilityloughtltolbelunderstoodlinlthelfollowinglway:IShouldlalpartylunderlconditions
prevailinglatltheltimeloflthelconclusionloflthelcontractlandltakinglintolaccountltheltradelusage
withinz[lgaﬂparticularﬂbranchﬂhaveﬂforeseenﬂthatl]an[limpediment[lexistsﬂorﬂthatﬂanl]impedimentl]will
occur!

4.4 lAvoidance

Evenliiflalllelementsldiscussedlabovelarelfulfilled JanlexemptionlunderlArticlel790stilllrequireslthat
thelbreachinglpartylcouldInotlhavellavoidedlorlovercomelthelimpedimentlotlitslconsequences.
Hence,lallpartylislrequiredltolitakelactivelappropriatelmeasureslinlorderltolavoidlthelimpediment
otlthelconsequenceslofithelimpediment.”

Tallonldescribeslithelmeaningloflithelterml“avoidlbyl“takinglalllthelnecessarylstepslitolpreventlthe
occurrenceloflthelimpediment’landlthelmeaninglofithelterml“overcome”lbyltakinglalllthe
necessarylstepsltolprecludelthelconsequencesloflthelimpediment”.lAlsolherelreferencelisilmadelito
thelreasonablelperson,li.e.Thowlalpersonlwithlthelsamelknowledgelandllexpertiselwouldlhavellacted
inlalsimilarlsituation.[Thellevaluationloflwhatlislpossibleltollovercomellcanlcreateldifficulties.lI tlis
onelthingltoldeterminelwhatllislobjectivelylimpossibleltolovercomellandlanotherlthingltoldetermine
wherelthellinelshouldlbeldrawnltoleconomiclimpossibility./JHowlextensiveleconomiclsacrificesllis
allpartylobligatedltollmake?lAlshiplcarryinglanlobjectlsinksltolthelbottomloflthelsea.[Thelobjectlcan
belretrievedlinlgoodlconditionlbutlatlalgreaticost.lslalsellerlobligedltoliretrievelthelobjectlandlfulfil
thelcontract![Thelresulticanlhardlylbelthelsameliregardlesslofithelobject’slvalue.INaturally,Jalsolhere
alcaselbylcaselanalysislisirequired.’’

InlNovemberll1956[thelSuezlCanallwaslclosedldueltolmilitarylactionslbetweenlIsraellandlEgypt.
ExportlcompanieslhadllenteredlintolcontractslwithlalCIFlclauselbeforelthelclosingloflithelcanallbut
theldeliverylwasltoltakelplacelafterlthelcanallhadlbeenlclosed.lOnltheldaylofldeliverylthelonly

*JRamberg,IHerrel2004,0p.0571.
“[Tallonl1987,lp.1580.
BILookofskyl1996,0p.0103.
PIStoll,IGruber2005,0p.0817.
**JRamberg,[Herrel2004,lp.1572.
Tallon01987,0p.1581.
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possiblelroutelwaslthellconsiderablyllongerlroutelaroundlthelCapeloflGoodIHope.lDeliverylwas
possiblelbutlwasimuchlmoreldifficultlandlexpensivelforlthelseller.IBritishlcourtslappliedlthe
doctrineloflfrustrationlandifoundlthatlthelimpedimentiwasinotlsuchltolexemptlthelsellers. “IAlso
underlthelCISGlalsellerlislobligedltoltransportlgoodslinlalsignificantlylmorelexpensivelwayllin
orderltolovercomelthelimpediment,levenlifithislwouldlresultlinlallossIforlthelseller.

Mostllimpedimentslcanlbelovercomelinlonelwaylorlthellother.[ThelquestionlistThowlextensive
economiclsacrificeslalpartylislobligedltolfacelinlorderltolovercomelanlimpediment.[Thisllimit,
whichlallpartylisinotlobligatedltolexceedlinllorderltolfulfillalcontract,lisloftenlreferreditollaslthe
sacrificellimitlorlsacrificelthreshold. *lltlislimpossibleltoldecidelonlalgeneralllevellwherelthislimit
ofllsacrificellies.IThatlislallquestionloflreasonabilitylandImustinaturallylbeldecidedlonllalcaselbylcase
basis.” [However,Ithelevaluationloughtltolbelstrictlandlonlylinlexceptionallcaseslallowlforlan
exemption.[ThelconclusionlislthatlanlexemptionlunderlthelCISGlshouldlbelpossiblelifithe
occurrencellislsuchlithatlitiwouldlifalllunderithelNordiclconceptlofleconomiclforcelmajeureloriithe
Americanlconceptloficommerciallimpracticability. I Tallonlisloflthelopinionlthatlevenlifithe]CISG
seemsltolprovidelforlalmorelflexiblelviewlonlchangedlcircumstanceslthanltheltraditionallconcept
oflforcelmajeure,lthelCISGlislneverthelesslstricterlthanlthellconceptslofifrustrationland
commerciallimpracticability.”’

Anllimportantlaspectlalsolinfithislevaluationlislwhichlmeasureslonelcouldlreasonablylexpectlaliparty
toltakelinlorderltolovercomelanlimpediment.lAlpartylmustlitakelmeasureslthatlarelcustomarylor
whichlsimilarlpersonslinlalsimilarlsituationlwouldltake.]Anlexemptionlislpossiblelonlylwhen
stricterlmeasureslwouldibelrequired. *IInlthelevaluationlofithelsacrificellimitlonlyleffortsiwithin
reasonablelleconomicllimitslcanlbeltakenlintollaccount.INearlylalllimpedimentslcanlbelavoided,lbut
alllmeansllarelnotleconomicallylpossiblelandlalpartylcannotlbelobligedltolperformlmiracles.IThe
reasonablelpersonlitestllisloflimportancelalsolinlthislevaluation.

[tlcanlbelnotedlthatlalsoltheltimeloflthelloccurrenceloflthelimpedimentlcanlbeloflsignificancelfor
allparty’slpossibilityltolovercomelthelimpediment.JAnlimpedimentloccurringlcloseltolthelagreed
deliveryldatelcanlbelharderltolovercomelthanlanlimpedimentloccurringlearlier./Thelpointlofltime
canlevenlbeloflimportancelinithelassessmentiwhetherlanlimpedimentlhasloccurrediatiall.*

Atltimeslallpartyllcanlbelobligedltoldeliverlalcommerciallylfeasiblellsubstitutelwhichlfulfilslan
intendedlpurposelasiwelllasithelproductlagreediuponlinlorderltolovercomelthelimpediment.*'lln
case UNILEXId.028.2.1997 (OberlandesgerichtlFrankfurt)lthelcourtlheldlthatl“inlcaselof
replaceablelgoods,lthelsellerlcouldlonlylbellexemptedifromlitslliabilitylwhenllitlislimpossibleltolfind
onlthelmarketlgoodsloflsimilarlquality,lalcircumstancelthatlinlthellcaselatlhandlhadlnotlbeen

*IDarcy,Murray,ICleavel2000,0p.0113.

P1Stoll,IGruberi2005,1p.0817.

*INiystén[Haaralal1998 [p.11830184,ILookokfskyl1996 [p.1103landIRunessonl1996,0p.0268.

PIRunessonl1996,1pJ268.
**1Sandvik12004,p.089.0Alcaseloftenlreferreditolconcerninglcommerciallimpracticabilitylisl“FloridalPowerlandILightICo.IV.
WestinghouselElectriclCorp.).lInlthislcaselWestinghouselpleadedlcommerciallimpracticabilitylasithelpriceloflUraniumlhad
increasedlbyl600%.01Westinghouselrefuseditoldeliver,lasithelfulfilmentlofithelcontractiwouldlhavelresultedlinllosseslofl2. 50billion
dollarsliforlWestinghouse.IThelcourtlheldlthad“Westinghouseldidinotimeetlitslburdenloflestablishinglthatlitlislentitledltolexcuse”.
Tallon01987,0p.1592.

*IEnderlein,Maskowl1992,0p.0324.

P1Zeller12005,1p.0182.

“0Wilhelmsson,ISevéon,[Koskelol1 999,lp.164.

“1Stoll,IGruber]2005,1p.0818.
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provedlbylthelseller” IHowever,lalbuyerlisinotlobligedltollacceptlalsubstitutelevenliflitiwaslvery
similarltolthellagreedligoods.IThislcanlresultlinlalsituationlwherelalsellerlislliablellevenlifithelseller
offerslthelbuyerlalsubstitutelalmostlidenticallwithlthelagreedlgoodslbutiwhichlthellbuyerlrejects
withoutﬂr%lson.DHence,DalsoDaUseller’sﬂobligationﬂtoUofferﬂaﬂcommerciallyﬂfeasibleﬂsubstituteﬂcanﬂbe
criticised.

IV. HARDSHIPIANDICISGIARTICLEI79
1. AlternativeslinlthelCISGlforlalSolutionlon[SituationsloflHardship

ThelCISGltakeslaltraditionallperspectivelonlthelfulfilmentloflcontractuallobligations.INaturally,
thelmainlprinciplelisltheltraditionalldoctrinellofl“pactallsuntliservanda” [li.e.lallcontractlshalllbe
fulfilledlaslthelpartieslhavellagreed.IThelonlyllArticlelinlthelCISGlthatlregulateslchanged
circumstancesllislArticlel79.1Hence lalllsituationsloflhardshiplmustlbelevaluatedlonlthelbasislof
Articlell79lorlbeltreatedlasllalbreachloflcontract./ThelCISGldoeslnotlseemltollhavelanylprovision
thatlwouldlallowllaldifferentlsolutionlthanltheloneslmentionedlabove [INolprovisionslarelfoundlfor
theltypeloflsituationslthatlarelbetweenlallclearlbreachloflcontractlandlimpossibility.ISuchlprovisions
canlbelfoundlinlmanylnationalljurisdictionslandlinternationallprinciples.”

Inlthelabsencelofllanlexplicitlhardshiplprovisionlitlisloflgreatlimportanceltolfindlanlanswerltolthe
questionliwhetherllarticlel79governsihardship,laslthelotherlalternativelseemsltolbelfulllliabilitylfor
thelpartylsufferinglhardship.lAlthirdlalternativelcould,lhowever,lbelthatltherelislalgaplconcerning
hardshiplinlthelCISG,IwhichlthenlinlaccordancelwithICISGlarticlel7(2)Ilwouldlbelsettledlin
conformitylwithlthelgenerallprincipleslonlwhichlthelCISGlislbasedlor,linlthelabsenceloflisuch
principles,linlconformitylwithlithellawllapplicablelbylvirtuelofithelrulesloflprivatelinternationalllaw.
Suchllallsolutionlcouldllallowlforlanladaptionlofithelcontractidueltolchangedlcircumstances.

WhenllookinglforlanlanswerltolithelquestionlwhetherlArticlel 79regulateslhardship,lthelfirstlstep
isltoldefinellwhatllislunderstoodlbylthelquestion.lItlislpossiblelthatlthelCISGlregulateslhardshiplin
alwaylthatlnonlperformancelotlalfaultylperformanceldueltolhardshiplalwayslshalllbelregardedlasla
breachloflcontract.[Thislsolutionlwouldlmeanlthatlalcontractuallimbalancelcausedibylchanged
circumstanceslcouldlnotlbellregardedlaslanlinsurmountablelimpediment.lFurthermore,lArticlel 79
couldlbelinterpreteditollallowllanlexemptionlfromlliabilitylforlnonlperformancelinlicaseloflhardship.
Inlthellatterlcasellitiwouldlbeloflimportanceltoldecidelwhatlcanlbelregardedlasllanlimpediment
withinlthelmeaningloflArticlel79landlwhatlcanlbelexpectedlfromlalpartyltolovercomelthe
impediment.

[dlislalsolessentialltoldiscussliwhatlhappenslwhenlithelimpedimentlceasesitolexist.JEvenllifleconomic
impedimentslcanlbelrelevantlimpedimentslunderlCISGIArticlel79andlevenliflalpartylcouldinot
belexpectedltolovercomeltoolheavyleconomiclburdens,litlislunsettledlwhatlhappenslwhenlthe
originallimpedimentldoesinotlexistlanymorelbutlinsteadlthelcircumstances,le.g.lthelsituationllon
thelmarket,lhaslchangedlsolldramaticallylduringltheltimelthelimpedimentlhaslexistedlthatla
performancellinlthelnewlsituationlwouldlbellsomethingltotallyldifferentlthanlwhatithelpartiesthave
agreedlupon.ICanltheldramaticlchangelonlthelmarketlthenlbelalrelevantlimpedimentlunder

“ITallon01987,0p.058land1586.
“1Zeller12005,1p.0170.
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Articlel79andlexemptlthelpartylsufferinglhardshiplfromlliabilitylotlislalpartylobligedltolperform
inlsuchlsituationlinlorderltollavoidlliabilityllslitlpossibleltolcompletelArticlel79withlthelgeneral
principlesloflthelConventionlandlinlthatlwaylallowlforlanladaptionlofithelcontractlinlcaseslof
changedlcircumstances?

ThelalternativelsolutionsliwhenllalpartylislstrucklbylhardshiplandlthelCISGlislthellgoverningllaw
seemltolbelthelfollowing:

1. Hardshiplislalquestionlgovernedlbylthel CISGlsolthatlthelCISGlinlthelcaseloflhardship
doeslnotlallowlforlanylkindlofldeviationlfromlwhatlhaslbeenlcontracted.lAllbreachllof
contractldueltolhardshiplresultslinlfulllliabilitylforldamages.

2. HardshiplisliregulatedlbylArticlel79lsolthatlanlexemptionlifromlliabilitylinlcaseloflhardship
islpossiblelduringltheltimelthelimpedimentlexists.lAfterlthelimpedimentlhasiceasedlto
existlalpartylislobligatedltolfulfillthelcontract.l(Thislis,lhowever,Inotlalquestionloflactual
hardshiplinlthelwaylhardshiplisldefinedlinlthislarticle,lbutlalquestionloflanleconomic
impedimentliforlperformance.)

3. Hardshiplislregulatedibyl Articlel 790sollthatlanlexemptionlfromldamages,]andlpossibly
evenlthelobligationltolperform,lislpossiblelevenlafterlthelimpedimentlhaslceasedltolexist.

4. Hardshiplislalquestionlgovernedlbylthel CISG,Ibutinotlexpresslylsettledlinlit,;wherefore
thelquestionlshalllbelsettledllinlconformitylwithlthelgenerallprinciplesloniwhichlthelCISG
islbasedlor,linlthelabsenceloflsuchlprinciples,linlconformitylwithlthellawlapplicablelby
virtueloflthellrulesloflprivatelinternationalllaw.

Inlthelfollowinglthelquestionslandlalternativeslpresentedlabovelwilllbeldiscussed.IThelquestions
willlnotlbeldiscussedlseparately,lasltheldiscussionlconcerninglonelquestionlalsolconcernslthe
others.[Theldiscussionlwilllbeginlwithlalfurtherlexaminationloflthelinterplaylbetweenlthe
requirementsloflanlimpedimentlandllalparty’slobligationlitolovercomelthelimpediment.IThelaimlis
tolfindlallsolutionlonlthelquestionlwhetherlrelevantleconomiclimpedimentslexistlandlwhether
theselcanlbelregardedlaslunavoidable.INextltheldiscussionlshiftsltolproblemslconcerning
impedimentslthatlexistlduringlallonglperiodlofitimellandlthelpossibilitylofitakinglchanged
circumstanceslintollaccountlunderllArticlel79.

2. DoeslArticlel791ApplyltolHardship?
2. LIAnImpedimentlandlthelObligationltolOvercomellit

OnllthelbasisloflwhatlhaslbeenlstatedlabovelitlislclearlthatlArticlel79containslmanylwordsland
conceptslthatlcanlbelinterpretedlinldifferentlways.[Thelquestionlwhetherlsituationsloflhardship
arelgovernedlbylArticlel79lislonelloflthelmostidifficultlandlmostldiscussedlquestionsliconcerning
thelArticle.JCourtslhavelalsignificantlirolelinlthelapplicationlandlinterpretationloflthelarticle.JAn
answerltolwhetherlanlactuallcaselfillslalllthelrequirementslsetlforthlbyllArticlel79lalwayslrequires
considerationlonlmanylpoints. ™

[dlislmaterialltollestablishlwhatlcanlbelregardedlaslanlimpedimentlandiwhatlkindsloflimpediments
alpartylmustlovercome.lltlhaslbeenlstatedlabovelthatlalrelevantlimpedimentldoesinotlrequirela

“ITallon01987,0p.1584.
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situationloflabsolutelimpossibility.]Hence litlislclearlthatllalsoleconomiclimpedimentslcanlbe
relevantlimpedimentslunderlArticlel79.[Thellquestionlofithelrelevanceloflanlimpedimentlshall,
however,lbeldiscussedlinlconnectionlwithlwhatlalpartylshouldlovercome,lasleconomic
impedimentslarelalwayslpossibleltollovercome.

LandolstateslithatlArticlel7 9governsibothlsituationsloflabsolutelimpossibilitylandlsituationslwhere
performancelhaslbecomelsolburdensomelthatlitiwouldinotibelreasonableltolexpectlperformance.
Lando’slviewllislsupportedibylotherlscholars.IGomardlandIRechnagellstatelthatlalpartylshallldolall
thatlisIpossiblelandlreasonablelinlorderltolovercomelanlimpediment. “IR outamolandIRamberg
pointloutlithatlabsolutelimpossibilitylcannotibelalrequirementliforlexemptionlbutlthatlthelquestion
islwhatlalpartylreasonablyllcanllovercome.lAslanllexamplelthelscholarslstatelthatlitlcannotlbe
regardedlaslreasonableltolrequirelalpartyltolsavelalplanelthatllaysl100Imetersibelowlseallevel.
Suchlanlimpedimentiwouldlbelpossibleltolovercomelbutithelscholarslregardlisuchlanloperationllas
unreasonablyllexpensive.

Inlthelevaluationloflwhatlconstituteslanlimpedimentithatlcannotlbellovercome,lthelmainlquestion
islwherelthellimitloflsacrificelshalllbeldrawn,[li.e.lwhatlalpartylreasonablyllcanlbelexpectedlto
undertakellinlorderltollovercomelthelimpediment.[ThelwordingloflArticlel79doeslnotlsuggestlithat
alpartylwouldlbelobligedlitoltakelonlextraordinarylresponsibilitieslinlorderltolperform./Onlthe
contrary,liflthelwordl“reasonably”linlArticlel79lalsolregardslthelobligationltolovercomelthe
impediment,lArticlel79lonlylobligateslalpartyltollmakelalireasonableleffortltolperform.lAccording
tolArticlel7* IstatinglhowlthelCISGIshalllbelinterpreted,lregardlisitolbelhadltolthelobservancelof
goodlfaithlinlinternationalltradelwhenlthelmeaninglofithelwordl“reasonablelislsought. “IThe
answerltolthelquestionlonlthelsacrificellimitlshalllbelsoughtlinlanlobjectivelrisklanalysis. ™

2.2.[LonglTermlImpediments

Above,lthelquestionlwhetherleconomidldifficultieslcanlconstitutelalgroundlforlexemptionlunder
Articlel79haslbeenldiscussed.[Thellconclusionllisithatlalsoleconomicldifficultieslcanliconstitutellan
impedimentlandlthatlthelmostichallengingllquestionllonlthislpartlisiwherelthellimitloflsacrifice
shalllbeldrawn.IRegardinglhardship,lhowever litlisimorelimportantltolfindlanlanswerltolthe
questionlwhetherlthelexemptionlcanlcontinuelafterlithelimpedimentlhaslceasedlitolexist,li.e.,lislit
possiblelforltheleffectloflthelimpedimentltolcontinueltolexistlafterlthelimpedimentlhas
disappeared’ICanlchangedicircumstanceslaslsuchlbelalrelevantlimpediment![Thislisloflgreat
importancelregardinglArticlel79(1),Ibutlalsolregardinglthelquestionloflthelrightltolspecific
performance.[Thelquestionllislcontroversial.

TheltimelthatlalpartylislexemptlfromlliabilitylislstatedlinlArticlel79(3):

“ILandol1987,1p.0299.

“IGomard,IRechnagell1990,p.0223.

“IRoutamo,IRambergl1997,lp.0219.
*1Articlel7:0“InlthelinterpretationlofithisiConvention,Iregardlisitolbelhadltolitslinternationallcharacterlandiitolthelneedltolpromote
uniformitylinlitslapplicationlandlthelobservanceloflgoodlfaithlinlinternationalltrade.”

“IKriiger]1999,Ipointl5. 1.

*1Sandviki2004,0p.086.
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“Thellexemptionlprovidedlbylthislarticlelhasleffectlforlthelperiodlduringlwhichlthelimpediment
exists.”

[dlislclearlunderlArticlel 79(3)ithatlanlimpedimentlislofirelevancelduringlitheltimelthelimpediment
exists.JHence,ImeasuresltolperformImustlaslalgenerallrulelcommencelaslsoonlaslthelimpediment
haslceasedltolexist.” [Alpartylisinotiliablelforlitsibreachloflcontractliflitlperformslthelcontract
immediatelylafterlthelimpedimentlhaslceased,levenlifithislwouldlbeltwolyearsltoollate.[The
meaningloflArticlel79(3)lcanlbeldescribediwithlthelfollowinglexample:

BecauseloflalifirelwhichldestroyedlSeller’slplant,ISellerlwasllunableltoldeliverlithelgoodslunderlthe
contractlatltheltimelperformancelwasldue.[Helwaslexemptedlfromldamageslunderlparagraphl(1)
untillthelplantlwaslrebuilt.[Seller’slplantiwaslrebuiltlinltwolyears.JAlthoughlaltwolyearldelaylin
deliverylconstitutedlalfundamentallbreachlwhichlwouldlhaveljustifiedIBuyerlinldeclaringlthe
avoidanceloflthelcontract,lheldidinotldolso.WhenlSeller’slplantlwaslrebuilt,Sellerlwaslobligated
toldeliverlthelgoodsltolBuyerland,lunlesslheldecidedlitoldeclarelthelcontractlavoidedibecauselof
fundamentallbreach,/Buyetlwaslobligatedltoltakeldeliverylandltolpaylthelcontractllprice.

Withlregardltolsituationsloflhardshipllitlisloflgreatlinterestiwhetherlalpartylislalwayslobligatedlito
performlafterlthelimpedimentlhasliceasedltolexist.lDuringllongltermlimpedimentslthe
preconditionslforllperformancelmaylhavelchangedlradicallylinlcomparisonlwithlperformancelon
thelagreedlpointlofitime.” IDuringlthelworklonlthelConventionltwolNorwegianlproposalslwere
madelforlalnewlthirdlparagraph.IThelNorwegianldelegateslwereloflthelopinionlthatlitlwaslnot
desirablelthatlthelexemptionlendedlatlthelsameltimelaslthelimpedimentlceasedltolexist,las
circumstanceslmightlchangelduringllongltermlimpedimentslinlsuchlmannerlthatlitlwouldlbe
unreasonableltoldemandlperformancellinithelnewlcircumstances.” TThelfirstiNorwegianlproposal

tolArticlel79(3)lstated:

“Wherelthelimpedimentlisitemporary,lthelexemptionlprovidedlbylthislarticlelhasleffectlforlthe
periodlduringlwhichlthelimpedimentlexists.[Nevertheless,lthelpartylwholfailsltolperformlis
permanentlylexemptedltolthelextentlthat,lafterlthelimpedimentlisiremoved,lthelcircumstanceslare
solradicallylchangedlthatlitiwouldlbelmanifestlylunreasonableltolholdlhimlliable.”

Thellobligationltolperformlafterfallongltermlimpediment,lduringlwhichlcircumstanceslhave
changedlradically,lceaseslitollexistlwasldiscussedllinllengthlduringd]lUNCITRAL.Mtlwaslunclearlifland
howlthelConventionlappliedltolsituationsloflhardship.TheldelegatelfromIGreatIBritainlstated,
givinglhislsupportltolthelNorwegianlproposal,lthatlitlwaslunclearlwhetherlthelquestionlof
permanentlexemptionlishouldibeldecidedlunderlnationalllawllorlnot.[ThelSwedishldelegate,lonlithe
contrary,lopposedithelNorwegianliproposal,Jlamonglothers,lonlthelgroundlthatlitiwasllimpossiblelito
coverlalllpossiblelaspects.”’

ThelNorwegianlldelegateslalsolhadlalsecondlalternativelforllalnewlthirdlparagraphlinlicaselthelfirst
proposallwouldlnotlbelaccepted.[Theldelegateslproposedithatithelwordl“only”lthatlwaslincluded

*'IRamberg,IHerrel2004,0p.0575.
“[SecretariatlCommentaryltolarticlel79.[ltmustlbelnotedithatlthelexamplelislfromltheltimelbeforelthelwordl“only lwasldeleted
fromlthelwordingloflarticlel79(3).

“|Ramberg,[Herrel2004,0p.0577.

*IHonnold11989,0p.0602.

“IHonnoldl1989,0p.13491350.
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inltheloriginallpropositionliwouldlbelomitted.[Theloriginallpropositionlstatedlthatl“thelexemption
providedlbylthislArticlelhasleffectlonlylforlithelperiodlduringlwhichlthelimpedimentlexists”.[The
firstiNorwegianlproposallwaslsupportedlbyltheldelegateslfromImanylcountrieslbutlwaslrejected
afterlvoting.lSomeldelegateslwerelofithelopinionlthatlthelproposallwouldlintroducelithelFrench
doctrinelofl“imprévision”ltolthelConvention.[ThelArgentineanldelegatelwaslonlithelotherlhandllof
thelopinionlthatlthelresultlofliradicallylchangedlcircumstanceslshouldinotlbelanlexemptionlfrom
liability,Ibutlalfairladaptationloflithelcontract.lltlislinterestinglithatladaptationlislthellprimarylresult
offhardshiplunderlthelUNIDROITIPrincipleslandlthelPECL.IThelsecondINorwegianlproposallwas
acceptedlandlthelwordl“only”lwaslomittedifromltheltextloflArticlel79(3).”

Duringlthel[UNCITRALlphasellandlthelDiplomaticlConferencelproposalslwerelmadeltolexpand
thelregulationloflexemptionsltolsituationsiwherelchangedlcircumstanceslhavelcreatedlhardship.
Duringlthe[UNCITRA LlphaselanllactuallArticleltoligovernlhardshipliwasliconsidered.[Thelproposed
Articlelstated:

“If laslalresultloflspecialleventsliwhichloccurredlafterlthelconclusionloflthelcontractlandlwhich
couldInotlhavelbeenlforeseenlbylthelparties,lthelperformanceloflitsistipulationslresultslinlexcessive
difficultieslorlthreatensleitherlpartylwithlconsiderableldamage,lanylpartylsolaffectedlhaslthelright
tolclaimlanladequatelamendmentloflithelcontractlorlitsltermination.”

Asllsupportlforlthelpropositionlitlwaslstatedlthatlthelproblemloflunforeseeablelchanged
circumstanceslisloneloflthelmostlimportantlproblemslforlthelcontractinglpartieslandlithatlanlarticle
providinglforlthelamendmentlorlterminationloflthelcontractlthereforelshouldlbelincluded.lA
provisionloflthislkindlwouldlalsolpreventlalpartylfromlbenefitinglfroml“giftslfromllabove”lonlithe
otherlparty’slexpense.” IThelproposediprovisionlwaslnotlaccepted.lAlsolthislpropositionlwas
regardedlaslhavingltoolgreatlanleffectlonlthelparties’lobligationltolperform.IThelCISGldoeslnot
containlanylprovisionlthatlwouldllallowlforlanlamendmentloflthelcontractlorlrenegotiationslin
situationslloflhardship.

Scholarsldolnotlagreelonlithelmeaninglofltheldeletionloflthelwordl“only”.[Tallonldoeslnotlseemlto
regardlthislaslsignificant,lwhereasle.g.lHonnoldlgivesimorelattentionltolthis./JHonnoldlstateslthat
thellpurposelofltheldeletionloflthelwordl“only”lwasldesignedltollavoidlanylimpressionlthat
paragraphl79(3)llaidldownllalrigidlrulelrequiringlcontractlrelationsltoliresumelonltheloriginallbasis
nolmatterlhowllonglthelinterruptionlorlhowlgreatithelchangeslinlcircumstances.” THonnoldlalso
stateslthatlthelrejectionloflithelfirstiNorwegianlproposalldoesinotimeanlthatlArticlel79lcouldinot
bellappliedlwhenleconomiclcircumstanceslhavelchangedlgreatlyldueltolalradicallchangelin
circumstances.[Thus,lalchangelinleconomiclcircumstanceslican,laccordingltolHonnold, [resultlinllan
exemptionlfromlliabilitylalsolafterlthelimpedimentlhaslceasedltollexist.[Thelrejectionlofithe
Norwegianlproposalsllshows,laccordingltolHonnold,lthatlArticlel79governsithelquestionlof
economiclhardship.”

Schlechtriem’slviewlsupportsltheloneloflHonnold.ISchlechtriemlstateslthatl“itlislimperativelto
treatliradicallylchangedlcircumstanceslasl“impediments”lunderllArticlel79linllexceptionallcaseslin

*IHonnold11989,0p.06021603.
*"IHonnoldl1989,0p.1350.0Thelproposediprovisionlonlhardshiplhaslgreatlsimilaritieslwithlthelprovisionlonlhardshiplinlthe
UNIDROITPrinciples.

*IHonnold11999,0p.14891490.

*IHonnoldl1989A,0p.14420443.
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orderltollavoidltheldangerlthatlcourtslwilllfindlalgaplinlthelConventionlandlinvokeldomesticllaws
andltheirfwidelyldivergentisolutions”. “lAccordingltolSchlechtriem,lchangedlcircumstanceslaslsuch
canlconstitutelrelevantlimpediments.ISchlechtriemlstateslthatltheldeletionloflthelwordl“only”
makeslclearlithatlitlislpossiblelthatlalnewllimpedimentloccurslinlthelformloflchangedicircumstances
afterltheloriginallimpedimentlhaslceasedltolexist.’ 1Schlechtriemlargueslhislviewlthatlthe
ConventionlgovernslhardshiplwithlthelConvention’slaimltolpromoteluniformitylinlthe
contractinglstates.

AlsolNicholasllemphasizesltheldeletionloflthelwordl“only”.[Hellargueslthatltheldeletionlwaslmade
withlthelintentltolallowlforlanlexemptionlevenlafterlthelimpedimentlhasliceasedltolexist..Nicholas
stateslthatlArticlel79(3),lwhichlhaslthelwordingl“thelexemptionlprovidedlbylthislarticlelhasleffect
forlthelperiodlduringiwhichlithelimpedimentlexists” lshouldlbelreadlas:**

“Thellexemptionlhasleffectlforlthelperiodlduringlwhichlthelimpedimentlexistslandlmaylhave
permanentleffectliflafterlthelimpedimentlhaslceasedlitolexistlthelcircumstanceslhavelsolradically
changedlthatlitiwouldlbelmanifestlylunreasonableltolholdlthelnonlperforminglpartylliable.”

Nicholasladmitslthatlthislinterpretationlmightlbelregardedlasithelmostlmeaningfulldeletionloflone
wordlever.INicolaslalsollargueslithatlitlislhardltolimaginelthatlalcourtiwouldlinterpretithelArticlelin
suchlmannerlwithoutlbeinglfamiliarlwithltheltravauxlpréparatoires.lInlmylopinionlthellsuggested
interpretationlwouldlbelhardltolireachlevenliflonelwerelfamiliarlwithltheltravauxpréparatoires.

Accordingltolthellabovelviews,lalpermanentlexemptionlislpossiblelwhenlcircumstanceslhave
changedlinlsuchlalmannerlduringlthelexistencelloflthelloriginallimpedimentlthatlthelchanged
circumstanceslshalllbelregardedlaslalnewlimpedimentljustifyinglalcontinued,lpermanent
exemption.

Kritzerllis,Jonlthelotherlhand,loflthelopinionlthatlthelCISGldoeslnotlprovidelforlanlexemption
basedlonlradicallylchangedlcircumstances.” [JenkinslargueslthatlArticlel79lexpresseslaltraditional
viewloflpactalsuntlservandallandldoeslinotlgovernlhardshiplbutlonlylsituationslwherelperformance
haslbecomelimpossibleldueltolchangedicircumstances. IFlambouraslistatesithatlthelmajority’shview
islthatthardshiplisinotlicoveredlunderlthelCISG.lAccordingltolhim,lthelCISGldoesInotladoptithe
doctrineloflclausulalrebuslsiclstantibuslandlthatleventslsuchlaslalsuddenlincreaselinlthelpricelof
rawlmaterialslorlaldramaticldevaluationloflcurrencylwilllnotlallowlthelsellerltollavoidlliabilitylifor
nonldeliverylofithelgoodslotltolrequirelrenegotiationloflthelcontractlterms.®’ISandviklstateslthat
thellquestionlislsolvedlsolthatlthelCISGldoeslnotlallowlforlthellconsiderationloflchanged
circumstanceslafterlthelimpedimentlhaslceasedltolexistlunlessithelpartieslhavelotherwiselagreed.”

AnlacceptanceloflthelfirstiNorwegianlproposallwouldiwithoutldoubdlhavelmadelthelinterpretation
oflArticlel79Imorellcomprehensible.[TolinterpretlthelsecondINorwegianlproposallasihavinglthe

“Schlechtrieml1986,lp.0192lnotel42 2a.1AlsolSandviki2004,0p.19 3Inotel6 6, lwholislofithelopinionlthatiSchlechtriemlthuslcommits
thelsamelactlaslhelhimselflhaslapprehensionslfor, i.e.lletslnationalllawlinfluencelthelinterpretationloflthelConvention.ISandvik
regardsiSchlechtriem’slinterpretationlasibeinglcloseltolthelGermanldoctrinelofl“ WegfalllderlGeschdiftsgrundlage”.
8'1Schlechtrieml1986,lp.0102Inotel423.

*INicholasl1984,lp.117018.

SKritzer]1989,1p.1509.

Jenkinsl1998,0p.02024.

®IFlambourasi2001,lp.1277.

5%1Sandvik12004,0p.096.
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samellcontentlaslthelfirstiNorwegianlproposallseemsllikelaldangerouslattemptlatiforcingllalcertain
meaninglintolthelprovision.ltlislinlthelauthor’slviewlhardltolcomprehendlhowlsuchllan
interpretationlwouldlbelpossible.]NeitherlthelfirstiNorwegianlproposallnorlanlexplicitlarticlelon
hardshiplwaslaccepted.lFurthermore,lwhenlthelfirstiNorwegianlproposallwaslrejectedlanlexplicit
fearlwaslexpressedlforlintroducinglithelthéorieldell imprévisionlorltheldoctrineloflfrustrationlinto
thelConvention.[Islitlpossiblelthatlthelrejectionlofithelproposedlprovisionsimeanslthatlthe
Conventionlneverthelesslcontainslthelcontentloflthelproposedliprovisionslandltherebylprovisions
similarltoltheldoctrineslthatltheldrafterslexpresslyldidinotiwantltolinclude?IWouldlanlopposite
interpretationlnotlbelmorellogical’lSincelthellproposedlprovisionslwerelnotlaccepted,ltheldrafters
didInotlwantltolincludelsuchlprovisionsllorltheirlmeaninglintolthelConvention.

ItlislimportantltolnotelthatlthelfirstiNorwegianlproposallwaslrejectedllargelyldueltolalfearlof
introducingllalldoctrineloflichangedlcircumstanceslintolthelConvention.INolactuallstatementslwere
madelconcerninglthellsecondINorwegianlproposal.lHence [litlislhardltolseelthatltheldraftersloflithe
ConventionlwouldlhavelintendedlthatlthelcontentsloflthelfirstiINorwegianlproposallwouldlhave
beenllacceptedlinlthelwordsloflthelsecondlproposal.

Onlthelothetlhand,ltheldeletionloflithelwordl“only”lshouldibelgivenlsomeleffect./Otherwiselalvote
concerninglalmeaninglessiwordliwithlnoleffectlonlthelinterpretationloflithelprovisionlhaslbeen
takenlatlthelDiplomatiConference.[Thisllalternativeldoeslnotlseemllogicalleither.IThelbottoml(line
islthatlthelmeaninglofithelsecondINorwegianlproposallsimplylcannotlbelestablishedlwithlthelhelp
ofltheltravauxpréparatoireslandllegallliterature.lltlislunfortunatelthatlitherelisinolclarifyinglcase
lawllconcerninglthelquestion.

Withlregardltolthelfactlthatimanylofithellegallscholarsliwholseemltolbelloflithelopinionlthatithe
deletionlloflthelwordl“only”lislmeaningfullparticipatedlinltheldraftinglloflthelConvention
themselves,lonelwouldlbelievelthatltheldeletionlactuallylislofigreatlsignificance.[Theselpersons
oughtlitolhavelthelbestlunderstandingloflithelmeaninglofldifferentldecisions.lOnlthelotherlhand,
thesellscholarslhavelnotlbeenllableltolargueltheirlinterpretationlinlanlunambiguouslway.lItlislifully
possiblelthatlthesellscholarslexpressltheirlpersonallviewlonlhowlthelConventionlshouldlbe
interpretedlregardlessllofithelobjectivelmeaninglofithelchangelinlArticlel79(3).Jltlmustlbelnoted
thatlthellpersonsliwhollaterlhavelexpressedltheirlsupportiforlitakinglchangedlcircumstanceslinto
accountlarelmainlylthelsamelpersonsliwholvotedlinlfavourlofithelfirstNorwegianlproposal.

2.3.0ExemptionlfromlDamageslandlthelObligationltol Perform

Articlel79(5)Istateslthatl“nothinglinlthislarticlelpreventsleitherlpartylfromlexercisinglanylright
otherlthanltolclaimldamageslunderlthislConvention”.IHence,litlappearslthatlArticlel79lonly
applieslonllalparty’slliabilitylinldamages.[Thelpartylexemptlifromldamageslstilllseemsltolbelobligated
tolperformlithelcontractliflthislislrequiredlbylthellotherlparty.lAlsolthelrightltolavoidlthelcontract,
thelrightltolpricelreductionlandithelrightltolclaimlinterestiremain.

Whatldoeslthislmeanlwithlregardltolsituationsloflhardship![Typicallsolutionsllonlsituationsllof
hardshiplareladaptionlorliterminationloflthelparties’lobligations.lIflthellobligationltolperform
remains,lalpartylthatlislexemptlfromlliabilitylneverthelesslislobligedltolperformlithelcontract,leven
thoughlthellobligationltolperformlislsomewhatlthinnedlbylthelfactlthatlliabilitylinldamagesldoes
notlexistlaslalremedylanymore.[Thislarrangementlhaslbeenlcriticized.[Scholarslarelworriedlthatlithe
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exemptionlfromldamageslbecomeslonlylillusionarylifithelnonlbreachinglpartylneverthelesslis
entitledltolclaimlspecificlperformance.lFurthermore,litThaslbeenlpointedloutlthatlthelrightlto
claimlalspecificlperformancelislillogicallifithelperformancelhaslbecomelimpossible.”’

[dlislvital,lhowever,ltolnoticelthelimportancelofl CISGIArticlel28linlthislcontext.lAccordinglto
Articlel280“if,linlaccordancelwithlthelprovisionslloflthislConvention,lonelpartylislentitledlto
requirelperformanceloflanylobligationlbylthelotherlparty,lalcourtlisinotlboundltolenterla
judgementlforlspecificlperformancelunlessithelcourtiwouldldolsollunderlitslownllawlinlrespectlof
similarlcontractsloflsalelnotlgovernedlbylthisiConvention” [Forlexample,lunderlFinnishlllawlthe
problemlislthuslsolved,laslthelFinnishliSaleloflGoodslActicontainslinlitslsectionll2 3lalprovision
statinglthatlthelsellerlislnotlobligedltolperformliflalrelevantlimpedimentlexistslotliflitlwere
unreasonableltoldemandlperformance.lFurther,lthelFinnishlActlonlContractslcontainslallprovision
allowinglforladaptionloflcontractslinlthisltypeloflsituations.

However,lthelproblemlstilllremainslatlleastlpartly.lltlislclearlthatlCISGIArticlel28lmakeslthe
otherwiselrigidlrulelonlspecifidlperformancelsofter. “IInlpracticel Articlel2 8lmeanslithatlalclaimlifor
specificlperformanceloftenlisliwithoutleffect. . However,lthelproblemlremainslatlleastlinltheory.
Honnoldlargueslthatlitlwouldlbelinconsistentlwithlthelbasiclprovisionlthatlalpartylisinotlliable
whenlperformancelislbarredlbylanlimpediment,tolreadlArticlel79(5)lasltolsaylthatlalpartylwholis
entitledltollanlexemptionlfromldamageslcouldineverthelesslbelrequireditolperform.]Furthermore,
Honnoldlargueslthatlinlmanylcasesllanlactionltollrequirelperformancelwouldlicalllforlan
impossibilitylandithatltherelisinolindicationlthatlthellegislatorslintendedlsuchlanlabsurdiresult.”
Liulreasonslthatlitlwouldlbellcontraryltolgoodlfaithlandlthelintentionloflthelpartiesliflalpartylcould
beldemandedltolperformlevenliflitlislexemptifromidamages.”

Onlthelotherlhand,lsomellscholarslarguelthatlthelabovelpresentedlinterpretationlislpreventedlby
consideringlanlexemptionlfromlspecificlperformancelaslicontraryltolithelConvention’sliprinciples
oflallparty’slresponsibilitylforleverythinglinlitslcontrol.[ThislcontroversylwithlthelConvention’s
principleslwouldlfurtherlpreventllalnationallcourtlfromlexemptinglalpartylfromlitslobligationlito
perform.” THowever,lcasellawlsuggestsithelopposite JInJTUNILEXId.01 11Decemberl1998lthelcourt
heldlthatlthelprincipleloflgoodifaithllaidldownlinlCISGlArticlel7(1)Iprecludeslthelpossibilityllof
takinglintolaccountlanylimpedimentsitolperform.lAccordingltolthelcourt,Ithelmatterlshouldlbe
settled,lunderlCISGIlArticlel7(2),linlconformitylwithlthellawllotherwiselapplicableltolthelcontract
bylvirtueloflthelruleslofiprivatelinternationalllaw. I Thelcourtlseemsltolhavelbeenloflthelopinion
thatlthelquestionlofllexemptionlfromlspecificlperformancellislalquestionlgovernedlbylithelCISG,
butlnotlexpresslylsettledlbylit,Jandlthatltherelarelnolgenerallprincipleslinlthel CISGlthatlcould
solvelthelquestion.

AlWestlGermanlproposallwasimadelduringlthelworklonlthelConventionlaccordingltolwhichla
partylexemptlfromlliabilitylforldamageslalsolwouldlbelexemptlfromlhislobligationlitolperform.[The
proposalliwas,lhowever,lrejected.[Thelreasonslforlthelrejectionliwerelseveral [Forlinstance,lthe
drafterslwerelworriedlthatlanlacceptanceloflthelproposallwouldlalsolresultlinithatlother

“JAmonglothersiTallonl1987,0p.0589landISandvik12004,0p.038.
%IHonnold11999,0p.1227.

®IHonnold11999,0p.1494495.

PILiul20050A,lpointl8.6.

"'1Sandvik12004,lp.1381390and192.

IUNILEXIA.N11 IDecemberl19981(Italy,ICorteldilApelloldilMilano).
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obligations,lsuchlaslthelobligationltolpaylinterest,lwouldlbelabandoned.” [Thelgenerallopinion
duringlthelworklonlthelConventionlwaslthatlimpossiblelperformancesiwouldinotlbeldemandedlin
thelfuturelandlinlanylcaselnotlbeladjudicatedibylcourts.”

AnllacceptanceloflthelWestiGermanlproposallwouldiwithoutldoubtlhavelclarifiedlthelsituation.lAn
interpretationloflArticlel79(5)laslalsolallowinglanlexemptionlfromlthelobligationltolperformlcan
belregardedlaslexpedient.lHowever,liflsuchlanlinterpretationliwasltheldrafters’lpurpose,lthe
wordingloflArticlel79(5)haslfailedimiserably.llflcourtslinterpretithellArticlellinlsuchlallmanner,la
party sllegallsafetylcanlbelendangered,laslsuchlanlinterpretationllislhardltolbelreachedlonlthelbasis
oflthelwordingloflArticlel79(5).

Inlalsituationlloflhardshiplspecificlperformancellisinotlimpossible.lHence,lthelpossibilityltolclaim
specificlperformancelevenlwhenlthelpartylinlbreachlislexemptlfromlliabilitylinldamageslislof
greaterlimportancelinlsituationsloflhardshiplthanlinlsituationsloflimpossibility.lPresuminglthat
Articlel79(3)lislinterpretedlaslallowinglforlanlexemptionlevenlafterlthelimpedimentlhaslceasedlto
existlbutlcircumstanceslhavelchangedlradicallylduringlitslexistence,landlpresuminglthatlArticle
79(05)llislinterpretedlaslpreventinglaliclaimlforlspecifidlperformancelwhenlalpartylislexemptlfrom
liability;lalpartylsufferinglhardshiplcouldlinlexceptionallcaseslibelexemptlfromlbothldamagesland
thellobligationltolperform.llflthelinterpretationlinlthelcaselreferredltollabovelislcorrect,lthe
questionloflspecificlperformancelislonelthatlshalllbelsolvedlinlaccordancelwithlnationalllaw.]For
example,JunderlGerman(law,lalpartylcouldIthenlbelexemptlfromihislobligationltolperform. IIf,lon
thelotherlhand,lArticlel79(3)lislinterpretedlasinotlallowinglforlalcontinuedlexemptionlafterlithe
impedimentlhaslceasedltolexist,JArticlel79(5)lislofllesserlimportancelandlalpartylisinaturally
obligedltolperformlwhenlthelimpedimentlceaseslitolexist./ThelproblemslconcerninglArticlel79(5)
arelthuslinlconnectionlwithllongllastinglandlpermanentlimpediments.

3. Gaplfillingl-lIsltherelalGaplinlthelCISGIConcerninglHardship?

ThelquestionlwhetherlhardshiplisligovernedlbylArticlel79lisloflgreatlimportance.lIflthelCISG
neitherlregulateslhardshiplinlArticlel79lnorlaslallbreachloflcontractl(inlsituationsloflnonl
performance),lthelresultlislthatltherelislalgaplinlthelCISGlconcerninglhardshiplandlthatlother
provisionlthenlcanlbellapplied.[ITheselsituationsllarelreferredltolaslgaplfilling,lli.e.lalgaplinlthe]CISG
islfilledliwithlthelConvention’slgenerallprincipleslorlwithlnationalllaw.IThelprovisionlonlgaplfilling
islfoundlinlCISGlATrticlel7(2):

“QuestionslconcerninglmatterslgovernedibylthislConventionlwhichlarelnotlexpresslylsettledlinlit
arelltolbelsettledllinlconformitylwithlthelgenerallprincipleslonlwhichlitllislbasedlor,linlthelabsence
ofllsuchlprinciples,linlconformitylwithlthellawlapplicablelbylvirtueloflthelrulesloflprivate
internationalllaw.”

Aslthelsituationlconcerninglhardshiplislunclear,laltheoreticallyleasylsolutionlcouldlbelfoundiby
solvinglithelproblemlwithlthelhelploflArticlel7(2).l1flonelfindslthatlhardshiplisigovernedibylthe
CISGlbutlnotlexpresslylsettledlinlthelConvention,lthelproblemlshalllbelsolvedlinlaccordancelwith
thelCISG’slgenerallprinciples.lSomeloflitheselprincipleslarelspelledloutlinlthelConvention,lsuchlas

PISchlechtriem1986,0p.01020103.
"Kritzer]1989,1p.1103.
PISchlechtriem1986,0p.0103.
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thelprincipleloflgoodlfaithlinlthelinterpretationloflthelConvention.IHowever,Imostlgeneral
principleslhaveltolbelextractedlfromlarticleslgoverninglspecificlquestions,le.g.lthelreferenceltola
“reasonablelpersonIthatlcanibelfoundlinlseverallarticles Tandithelprincipleloflifavourlcontractus.”’
ThelConvention’slgenerallprincipleslishalllbelfoundlinlthelConventionlitselflorllinlinternationally
acceptedigenerallprinciples.JResortltolnationallprincipleslisinotlpossible.”

ScholarsloftenllarguelthatlinternationallprincipleslsuchlaslthelPECLIorlthelUNIDROITIPrinciples
couldlbellusedlitolcomplementlithelCISGlandltolfilllpossiblelgapslinlthelCISG.IHowlinternational
principleslcouldlfilllalgaplinlthelCISGlseemsltolremainlsomewhatlunclear.]AccordingltolArticle
7(2),IquestionslconcerninglmattersligovernedibylthelCISGlwhichlarelnotlexpresslylsettledlinlitlare
tolbelsettledlinlconformitylwithlthelgenerallprincipleslonlwhichlthelCISGlislbasedllor,linlthe
absenceloflisuchllprinciples,linlconformitylwithlthellawllapplicablelbylvirtueloflithelrulesloflprivate
internationalllaw.]Whereldolinternationallprincipleslfitlinlthislsystem?lIflthelcontractinglparties
havellagreedlthatlle.g.lthelUNIDROITlprinciplesishalllfilllpossiblelgapslinlthelCISG,Ithelprinciples
wouldlbelapplicable” [butlthislwouldirequirelthatlthelpartieslhavelsolagreed I Thelprincipleslare
thenlpartloflthellcontractlbetweenlthellparties./Bonelllargueslithatlhelplandlguidancelinlfindinglthe
Convention’slgenerallprincipleslcouldibelsoughtlinlthelUNIDROITUPrinciples.IHelpointsloutlthat
thelonlylrequirementlforlapplyinglalprovisionlinlthelUNIDROITIPrincipleslisithatlthelprovision
islanlexpressionloflalgenerallprinciplelinlthelCISG.™

[sltherelalgaplinlthel CISGlconcerninglhardship?

SchlechtriemlhaslexpressedithatlheltakeslalliberallviewlonlfindinglgapslinlthelConvention.” [He
stateslthatlalgaplcouldibelfoundlinlithelCISGlconcerninglhardshiplandlthatithelgaplcouldlbelfilled
withlthelConvention’slgenerallprinciples.*’IHelargueslthatlthelprincipleloflgoodifaithlandlfair
dealinglthenlpresumeslthatlbothlpartiesltryltoladaptlthelcontractltolunpredictablelandlunforeseen
changedicircumstances.” [ Thislargumentationlcontains,lhowever,lseverallproblems.[Firstly,
Schlechtriemllassumeslithatlthellprincipleloflgoodifaithlandlfairldealinglisloneloflthelprincipleslthat
thelConventionlislbasedlon,levenlithoughllarticlel7(1),Iwhichlexpresslylreferslitolgoodlfaithlandlifair
dealing,lonlylconcernslithelinterpretationlloflthelConvention.ISecondly,levenlifithislprinciplelwere
onelthatlthelConventionlislbasedlon,ltherelisinolindicationlthatlthelprinciplelwouldlincludelan
obligationlforlithelpartiesltoladaptithelcontractltolchangedicircumstances.Whatlthislprinciplelis
regardedltolcontainllisllargelyldependentlonlithelinterpreterlandlthelinterpreter’sllegallbackground.

Further,ISchlechtriemllargueslthatlthelprovisionlinlArticlel50]concerninglpricelreductionlicouldlbe
readlaslincludinglallgenerallprinciplellallowinglforlanladaptionlofithelcontractlinlsituationslof
hardship,li.e.linlsituationsloflchangedlcircumstanceslafterlthelimpedimentlhaslceasedlitolexist.[The
provisionllonlpricellreductionllcanlaccordinglitolSchlechtriemlbelreadlaslanladaptionlofithellcontract

"IE..g.Jarticles8,125,1350and179.

"E g Jarticles!19,125,1490andI7 1.

"Bonelll1987,1p.180182.
"lAslanlexamplelforlalcontractlprovisionlconcerninglthis,IBonelll(Bonell12000,0pl97)lhaslsuggestedl“Thislcontractlshalllbe
governedibylthel CISG,landlwithlrespectltolmattersinoticoveredlinlthislConvention,lbylthelUNIDROITIPrincipleslofllnternational
CommerciallContracts”.

“IBonelll2000,lp.197.
*'JEvenlthoughlhelhaslalsolstatedlthatichangedlcircumstanceslshouldlinlexceptionallcasesibeltreatedlaslimpedimentsiunderlarticle
79linlorderltolpreventlfindinglalgaplinlthelConvention.

I ThislislalverylinterestinglinterpretationlbylSchlechtriemlasihelhaslalsolbeenloflthelopinionlthatlthelCISGlgovernsihardship,fi.e.
theloppositel(asireferreditolabove).

“ITranscriptloflalWorkshoplonlthelSalesiConvention,Ip.0236.
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afterlithelbalancelbetweenlthellcontractuallobligationslhaslbeenldisturbed.IThelnonlconformitylin
thellperformancel(Articlel50)lalsollcauseslanlimbalancelbetweenlthelcontractuallobligations.[The
pricelreductionlamendslthislimbalance,li.e.lthelrelationshiplbetweenlperformancelandlcounterl
performance.*lAlsolthislargumentationlcanlbelcriticized.ISandvikIpointsloutlthatlthislreasoning
allowslforltheladaptionloficontractslinlaccordancelwithlthelGermanldoctrinellofl“Wegfalllder
Geschiiftsgrundlage”,laccordingltolwhichlallcontractlshalllbeladaptedliflitiwerelunreasonablelto
claimIperformancelinlaccordancelwithltheloriginallcontract.’ISchlechtriem’slargumentationlcan
thuslbelconsideredlaslinfluencedlbylnationalllaw,lwhichlhelhimselflstresseslthatlmustlbelavoided.

WithlreferenceltolSchlechtriem’slabovelpresentedltheorylregardinglalgenerallprinciplelon
adaption,lthelhardshiplprovisionslinlthe]UNIDROITIPrincipleslcouldibelseenlaslanlexpressionlof
thellgenerallprinciplelofladaptionlinlthelCISGland,lhence,lasllapplicablelpresuminglthatlthel CISG
containslalgaplconcerninglhardship.[ThislargumentationlwouldlbuildlonISchlechtriem’sltheorylof
algenerallprinciplelonladaptionlandiBonell’sltheorylthatlprovisionlinlthelUNIDROITIPrinciples
canlbelappliedlifltheylexpresslalgenerallprincipleloflthel CISG,levenlifithelpartiesThavelnotlagreed
onlthelapplicationlofithelPrinciples.ISuchltheorieslare,lhowever,lfarlfetchedlandllinlmylviewlnot
possiblelinlpractice.

AlsolSlaterlargueslthatlthelCISGlcontainslalgaplconcerninglhardship.lHelstateslthatl“although
therellisinolconsensuslonlthelissue,Imanylcourtslandlscholarslbelievelthatithelterml“impediment”
asllcontainedlinlArticlel790doeslnotlextendlsolfarllasltolencompasslhardship”.[Helalsollargueslthat
thellegislativelhistorylloflthelConventionllsupportslthisiview.ISlaterlargueslthatlalglancelatltheltext
oflArticlel79lrevealsithatlthelterml“hardship”lisinotlexpresslylincludedlinlitsllanguage.Norlis
hardshiplexplicitlylexcludedlfromlthelCISG’sllcoverage.ltlislaccordingltolSlater,ltherefore,
plausibleltollcontendlthatlthelConventionlhaslalmarkedlgaplconcerninglhardshiplandlthatlithislgap
canleasilylbelfilledibyltheldetailedlhardshiplprovisionsloflthe ]UNIDROITIPrinciples.™

Slaterlconcludes,lhowever,lthatlthelabovellpresentedlargumentslarelnotldurable.lHelstateslthat
despitelsomelwishfullthinkinglonlthelpartloflcommentatorslinlcivilllawlnations,lthe[UNIDROIT
PrincipleslarelnotlgenerallprincipleslonlwhichlthelCISGlislbased.ITherelislthusllaldiscrepancy
betweenlthelabovelpresentedlviewloflBonelllandlithatloflSlater.

ThelquestionlwhetherlthelCISGlgovernslhardshiplremainslunsettled.lSlaterlargueslthatlthe
generallprinciplelfavouringlperformanceloflcontractslwherelfeasiblelsuggestslithatlnolhardship
remedylislavailablelforlcontractslgovernedlbylthelCISG,laslperformancellisifeasiblelinlthese
instances.lIf,Jhowever laltribunallconsideringlthelissuelfailsitolascertainlithislgenerallprinciple,lit
must,JunderlArticlel7(2),llookltoltheldomesticllawlapplicablelvialconflictlofllawslrules.[Thislcourse
presentslalmuchlgreater(likelihoodloflrelieflforlalpartylfacinglhardshiplsincelmanylnationslprovide
somelremedylforlthisipredicament.”

*TranscriptloflalWorkshoplonlthelSalesiConvention,lp.12350236.0Schlechtriemlpointslout,lhowever,lthatlaccordingltolhislview
thelquestionlofllhardshiplwaslduringlthelworklonlthelConventionlconsideredlaslonelcoveredlinlthelConvention,lwhereforelthe
existenceloflalgaplcouldibelquestioned.

1Sandviki2004,0p.093.

$1Slaterl1998,0p.02531254.

$71Slaterl1998,0p.0260.

21



NordiclJournallofICommerciallLawlissuel20060# 1

Sincelthelsituationlislunsettledltherelislalrisklthatlcourtslfindlalgaplconcerninglhardshiplinlthe
CISGlandlapplylnationalllawlinsteadloflthelCISG.*ITheltemptationlislevenlbiggerlasimany
nationalllawslcontainlruleslonltheleffectloflhardshiplonltheltradeloflgoods.[Evenliflcourtsldolnot
findllalgaplinlthelCISG,ItheylhavelalnaturalltendencyltolinterpretlArticlel7 linlthellightlofltheir
nationalllaw.lItlhaslbeenlstatedlthatl“articlel79lislalchameleonllikelexampleloflsuperficial
harmony”landlthatlitlislpossibleltolinterpretithelArticlelsolthatlitlsuitsithelinterpreters’
backgroundithelbest.”1Oneloflthelproblemslseemsltolbelthatltherelislnolactuallcasellaw
concerninglthelquestionlthatiwouldlsetlasidelthelnationallsolutions.” TK riigerlemphasizeslthat
Articlel79Imustlbelreadlaslanlindependentlrulelfreelfromlnationallcontractilaws.lInlparticular
wherelnationalllawslhavelcreatedldoctrinesllsuchllasl“imprévision”,1“Wegfalllder
Geschiftserundlage”land(“bristendelforutsetninger”.”’

Inllcountrieslwhereldifferentlruleslexistlsidelbylsidelforlsituationsloflimpossibilitylandlsituationslof
changedlcircumstances,litlmightlbelnaturalltolinterpretlArticlel790aslonlylconcerning
impossibility.lInlthatlcaselthelquestionloflchangedlcircumstancesliwouldlbelsolvedlinlaccordance
withlthelgenerallprinciplelofl“goodlfaith”.ITallonlregardslsuchlalsolutionlaslunacceptable.JHe
pointsloutlthatlthelprinciplelofl“goodlfaith”lcannotibelusedltolsetlasidelexplicitlprovisionsloflithe
Convention.[Furthermore,luniformitylwouldlbelendangeredlifithislprinciplelwaslthelgroundlfor
aldoctrineloflchangedlcircumstances.lAnotherlrisklislthatlitlistheldlthatlthelquestionlofichanged
circumstanceslhaslnotlbeenlexpresslylsolvedlinlthelConventionllandlthatlthelsolutionlcannotlbe
foundlinlthelConvention’slgenerallprinciples,Jopeninglaldoorlforlithelapplicationlofinationalllaws.
TallonllisloflthellopinionlthatlthelConventionlhasloptedlforlalunitarylconceptionloflanlexemption
andlhaslthus,levenliflthislchoicelmaylbelcriticized,lsetlasideltheltheoryloflchangedlcircumstances
andlthuslsolvedithelquestionlwhetherllchangedlcircumstanceslarelgovernedlunderlArticlell79.

AnllItalianlcourtlhasliruledithatitheleffectloflhardshiplisinotlgovernedibylthelConvention.lInlother
words,leconomiclimpedimentslforlperformancelcannotlunderlthelCISGlbelalgroundlforlan
exemptionlafterlthelimpedimentlhaslceasedltolexist.[ThelcourtlalsolheldlthatlthelCISGldoeslnot
containlalgaplwithlregardltolhardship:

UNILEXId.[14{Januaryl1993[(Italy,/ TribunalelCivileldilMonza).lAnlItalianlsellerlandlalSwedish
buyerllconcludedlinlFebruaryl1988lalcontractliforlithelsalelofl1,0000metricltonsloflmetal
(ferrochrome).[ThelsellerldidInotldeliverlthelgoods.[Thelsellerlclaimedlavoidanceloflthellcontract
forlhardshipl(‘eccessivalonerositalsopravvenuta’)lsincelthelpriceloflthelgoodslhadlincreased
betweenltheltimeloflthelconclusionloflthelcontractlandltheltimelfixedlforldeliveringlby
approximatelyl30%.

ThelcourtlheldlthatlCISGIdidInotlapply.llnlthelcourt’slopinion,levenlifl CISGlhadlapplied,lthe
sellerlcouldinotlhavelreliedlonlhardshiplaslalgroundliforlavoidance,laslCISGldoesInotlcontemplate
thislaslalremedyleitherlinlArticle]7Yorlelsewhere.lAldomesticlcourtlcouldinotlintegratelintollCISG
provisionslofldomesticllawlgrantinglavoidancelforlhardship,laslhardshiplislnotlalmatterlwhichlis

expresslylexcludedlfromlithelscopeloflthelConventionlbylArticlel4ICISG.

*ITallon01987,0p.15911592.

*IRimkel2000,0p.1218.

“NnlthelUNILEXIdatabasel19lcaseslconcerninglarticlel7larelfound,Ibutlonlyl3lconcernlhardship.

*'IKriiger]1999,Ichapterl4.

)Comparelthisiwithltheldoctrinelofl“WegfalllderlGeschaftsgrundlage linlGermanylthatlbuildslonlthelprincipleloflgoodifaith
(“TreullundiGlauben”).
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Inlcase UNILEXId.[14IMayl19931(Germany,lLandgerichtlAachen)lthelcourtlheldlthatl“the
applicationlloflICISGlprecludedlthelrecourseltoldomesticllawlregardinglmistakelasltolthelqualitylof

thelgoodslandlregardingll“WegfalllderlGeschiftsgrundlage’,lbeingltheselmatterslexhaustively
coveredlbylCISG”.

In UNILEXI[d.[12[Junel2001l(France,lCourld’ AppelldelColmar)lalSwisslsellerlandlalFrench
buyerlconcludedlalframeworklagreementlwherebylthelformerlundertookltolsupplylalcertain
quantityloflgoodsltolthellatter.]lUnderlthelcontractithelgoodslhadltolbeldeliveredloverlalperiodlof
eightlyearsldependingllonlthelneedslofithelfinallcustomerltolwhomlthelgoodslhadltolbelresold.
Facedlwithlthelfinallcustomer’sldecisionltolreducelithelrepurchaselprice,lthelbuyerlrefuseditoltake
deliveryloflmostloflithelgoods.

ThelCourtlheldlthelbuyeriliablelforlbreachloflcontractlunderlCISGI(Articlel6 1ICISG).Mnlreaching
thislconclusion,lthelCourtlrejectedlthelbuyer’slargumentlthatlitsldecisionlnotltoltakeldeliverylof
goodslwaslcausedlbyllanleventlbeyondlitslcontrollandlunpredictablelatltheltimeloflconclusionlof
thellcontractl(Articlel791CISG).INotlonlylwaslthelreductionloflithellrepurchaselpricellbylthelfinal
customerlpredictablelatltheltimeloflconclusionloflthelcontract,Ibutlitiwaslupltolthelbuyer,lwholwas
awareloflenteringlintollallongltermlbusinesslrelationship,ltolprovidelforlmechanismslof
renegotiationlforlthelcaseloflchangesloflcircumstancesll(i.e.lbylincludinglalhardshiplclauselinlithe
contract).

Itlmust,lhowever,lbelnotedlthatltheltribunalsthavelnotlmadelalclearldistinctionlbetweenlthe
obligationltollovercomelthelimpedimentlandlthelpossibilitylforlalcontinuedlexemptionlduelto
changedlcircumstanceslafterlthelimpedimentlhaslceasedltolexist.[Thelcaseslreferredlitolabovelcould
asﬂwelll]beDrg}gardedﬂasﬂconcerningﬂtheﬂquestionsﬂofﬂtheﬂintensityﬂof[ltheﬂimpedimentﬂandﬂthe[llimit
ofllsacrifice.

ThelsolutionlregardinglthelquestionlwhetherlArticlel79lgovernsleconomiclimpedimentsland
hardshiplcouldiwithlthelabovelargumentslinlshortlbelthelfollowinglAlsoleconomiclimpediments
canlinlexceptionallcaseslbelregardedlaslirelevantlimpediments.IRegardinglthellobligationlto
overcomelthelimpedimentlandlitslconsequenceslthelevaluationlishalllbelmadelinlcasu,lbutlthe
evaluationllislstrictitowardslanlexemptionlfromlliability.[ThelquestionlisThowlextensiveleconomic
sacrificeslcanlbelrequiredloflalpartylinlorderltollovercomelthelimpediment.lAfterlthelimpediment
haslceasedlitolexistlalpartylis,lwithlthelriskloflbeinglliablelinldamages,lobligatedltolperformlunless
thelotherlpartylhaslnotlavoidedlthelcontract.lAnlextendedlexemptionlisithuslnotlpossiblelinlmy
viewlafterlthelimpedimentlhaslceasedltollexist.

V. CONCLUSIONS

Therellislaldangerlithatlalpresentationllonlchangedlcircumstanceslandlhardshiplinlithelinternational
saleloflgoodslislonlyllallistlofldifferentlscholars’lvaguelthoughtsllonltheltopiclandlthatlthelreader
doesnotlgetlallclearlpictureloflthelwriter’slownlinterpretation.lItlisleasyltolstatelthatlthelsituation
islunclear,lbutlthislisloflnollavailltolanyone,lespeciallylnotlwhenlalsolutionlshalllbelfoundlinla
practicallsituation.lItlislapparentithatlthelflexibleltermsloflArticlel7 9lwilllalwayslleavelconsiderable
roomlforljudiciallappraisallandldifferentlviewslcanlwelllbelargued.[Personallylthelauthorlisloflthe

1Sandviki2004,0p.096.
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opinionlthatlhardshipllislgovernedibylthelConventionlandlthatlalgaplallowinglforlthelapplication
oflnationalllawslcannotlbelfound.IThelConventionlcannotlbelcomplementedlbyle.g.lthe
UNIDROITIPrinciplesithatllotherwiselarelintendedltolcomplementlthelCISG,lunlesslthellparties
havelsollagreed.

AnlinterpretationlloflArticlel79(3)laslallowinglforlanlexemptionlafterithelimpedimentlhaslceased
tolexistlislinlmylviewlunacceptable.[ThelfactlthatlthelfirstiNorwegianlproposallthatiwouldlhave
allowedlthislwaslrejectedlcannotimeanlthatithelcontentloflthislproposaliwaslacceptedlinlthelwords
oflthelsecondlproposal.[Especiallylasithislhaslnotlbeenllexpressedlinlanylwaylduringlthelworklon
thelConventionlandlaslthelwordingloflthellacceptedlArticlel79(3)linlnolwaylsuggestslsuchlan
interpretation./Evenlithoughlthellegislativelhistorylcanlbeloflguidancelinlthelinterpretationllofithe
Article,lthelmostlimportantlquestionlisinotiwhichlalternativesliwerelldiscussedlduringlthelworkllon
thelConvention,lbutlthelwordinglandlmeaninglofithelfinallversionloflitheltext.

DifferentlargumentsiconcerninglthelrelationshiplbetweenlhardshiplandlArticlel79lhavelbeen
presentedlabove.[TherelarelseverallargumentslforlthelviewlthatlthelCISGlgovernslhardshiplland
evenllincludeslalpossibilityltoladaptlthelcontract,laslwelllaslforlthelviewlthatlthelCISGldoeslnot
governlhardshiplatlalllandlthatlthelquestionlshouldlbelsolvedlwithlthelhelplofinationalllaw.[These
twolalternativeslcanlbelregardedlaslopposites.lItlislnoteworthylthatlbothlviewslhavelgainedliwide
supportlandlthatlevenlonellandlthelsamelscholarlhaslsupportedlbothlalternatives.[Thatlthelsame
scholarllexpresseslsupportliforlbothliviewslcouldlmeanlthatlthelscholarlhaslchangedlpositionlorlthat
helregardslbothlalternativesllaslpossible,lbutlitlisimorellikelylthatlthelscholar’slargumentslshalllbe
regardedlasllalternativelwaysltollinterpretlArticlel79andlthatlitheselinterpretationslshalllbelregarded
asllopenersliforlalwiderldiscussion.

Thellargelnumberlofldifferentlarguments,lallloflwhichlcanlbelconsideredlasimorelorlless
justifiable,lmakeslitimuchlmoreldifficultitolclarifylthelcontentloflArticlel79.lInlmanylcases
scholars’largumentslarelsolvaguelthatitheylverylwelllcanlbelinterpretedlitolfitldifferentlsituations
andltolmeanldifferentlthings.

[dlislevidentlthatimanylscholarslhavelanllurgeltoleitherlfindlalgaplinlthel CISGlconcerninglhardship
orlanlurgeltollinterpretlArticlel790solthatlthelarticlelgovernsihardshiplandimakeslalpermanent
exemptionlpossible.lSuchlanlurgelislunderstandablelandlislmostlprobablylalresultlofithelfactlthat
onelofltheselsolutionsiwouldlbelhopedliforlandlappropriate.IThelauthor’slownlinterpretation,lin
otherlwordslthelnotionlthatlthelCISGlgovernslhardshiplbutldoeslnotllallowlforlalpermanent
exemption,lislnotliwelllsuitedlinlpracticelaslthislinterpretationlresultslinlanlinflexiblelsystemlthat
onlylallowsllanlexemptionlinllcasesloflimpossibility.[Thislislanlinappropriatelinterpretationlfor
tradesmenllwhoselcontractlislgovernedibylithelCISGlandlalsolunsuitablelforflmodernlinternational
trade.[Provisionslthatlallowlforlanlexemptionlonlylinlcasesloflimpossibilitylcanlneitherlbelregarded
aslmodernlnorlfunctional.ISuchlprovisionsldolnotlreflectlthellprincipleslloflloyaltylorlfavour
contractus.

Thelfactlthatlthelabovelpresentedlinterpretationlisinotldesirableltolalllpartsldoesinotimeanlthatlit
islwrong.[ThelproblemlislthatlthelConventionlhasllonlthislpartibeenldraftedlinlalmannerlthat
leaveslroomlforlenhancement.[ThelinterpretationllofithelArticlelcannotlbelentirelyldependentlon
whichlsolutionlwouldlbelthelbestlsolutionlforlinternationalltradelorlaldesirablelsolutionlonlthe
problemloflchangedlcircumstances.ISuchlaltargetlorientedlinterpretation,linlwhichlthelArticlelis
interpretedlsolthatlalpreldeterminedltargetlisireached,lislunacceptable.
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[tlmustlbelascertainedlandllacceptedithatithelConventionlcontainslalweaklspotliconcerninglthe
relationshiplbetweenlhardshiplandlArticlel79.0Thislis,lhowever,Inotlalproblemlasllonglaslitlis
realized.

AnllexpresslgoallinlthelConventionlislaccordinglitolArticlel7(1)litsluniformlapplication.[The
interpretationloflArticlel79lcouldibeldonelwithlanlaimltollinterpretlthelArticlelsolthatlaluniform
applicationloflithelConventionlislbestlreached.lAnlinterpretationlthatlreacheslthisligoallcould
appropriatelylbelconsideredlsuccessfullandlpurposeful.

AnllinterpretationlloflArticlel79lresultinglinlalgaplinlthelCISGlconcerninglhardshiplwouldlnot
promotelthisligoal lnlthatlcaselthelquestionloflhardshiplwouldlbelsettledlinlconformitylwithlthe
generallprincipleslonlwhichlthelConventionlisllbasedlor,linlthelabsenceloflsuchlprinciples,lin
conformitylwithlthellawlapplicablelbylvirtuelofithelrulesloflprivatelinternationalllaw.[Both
alternativeslwouldlresultlinlalgreatlrangeloflsolutions.lIflthelquestionlcouldibelsettledlin
accordancelwithlthelConvention’slgenerallprinciples,Ithellguidancelreceivedlfromlthellgeneral
principleslwouldlinlanylcaselbellvaguelandimakelseveralldifferentlsolutionslpossible.

Alsolanlapplicationlloflnationalllawslwouldlresultlinlinconsistency.lUndeniablylthelapplicationllof
thelConventionlwouldlthenlbeluniform,/li.e.lthelConventionlcontainslalgaplconcerninglhardship
thatlshalllbelfilledlwithInationalllaw,lbutlthelsolutionslonlthelquestionloflhardshiplwouldlbe
divergentlandlentirelyldependentlonlwhichllawlhappensltolbelapplicablelbylvirtueloflithelruleslof
privatelinternationalllaw.

NeitherlwouldlanlinterpretationloflArticlel7Mallowinglforlalpermanentlexemptionlfroml(liability,
andlpossiblylalsolfromlspecificlperformance,lsupportlaluniformlapplicationloflthe]lConvention.lIn
thatlcaselArticlel790wouldlconstitutelanlextremelylvaguelprovisionliforichangedlcircumstances,lthe
interpretationlofllwhichlwouldllikelylbelinfluencedlbylruleslonllchangedlcircumstanceslinlthe
interpreters’lownlnationalllaw.

Thelpresentedlinterpretationlcan,lhowever,lbelregardedlaslsupportinglthellgoalloflaluniform
applicationlrelativelylwell,lwhereforelthelinterpretationlicanlbelregardedlaslsuccessful [ThatlArticle
790governslhardshiplbutldoeslinoticonsiderlchangedlcircumstanceslaslanlimpediment,Jmeanslthat
thellquestionlhaslbeenlisettledlinlaluniformlmanner.JAnotherlquestionlis,lhowever,laslstatedlabove,
thatlthislsolutionlisinotlhopedlforlwithlregardltolpracticallsituationslandithelstrivelforliflexibilitylin
contractuallrelations.

AslmorelorllesslalllquestionslconcerninglhardshipllandlArticlel79larelunsettledlandlaslthelviews
differllgreatly,lthelinterpretationloflArticlel79linlalpracticallcasellisifarlfromlcertain.lHence,litllis
recommendablelthatlthellcontractinglpartieslagreelonlthelprocedurelififacediwithlhardshipllandido
notlleavellquestionsloflhardshipltolbelsettledlunderlArticlel79.Thellcontractinglpartieslcanlinltheir
salesllcontractlagreelonlalsuitablelmanneroflproceedingslinlcaselloflhardship,lorlbylreferencelltolthe
UNIDROITIPrincipleslorithelPECLltransferlithelquestionloflhardshipltollonelofltheselprinciples

containinglclearlandlfunctionallprovisionsllonlthelmatter.

OnelloflthelbigliproblemsliconcerninglhardshiplandlArticlel7 Mislthatlstill,]18lyearslafterlthelCISG
camelintoliforce,ltherelislnolbroadlcasellawlconcerninglithelquestion.lEspeciallylregardinglArticle
79,Iwhichloftenllislreferreditolaslthelmostlunsuccessfullpartloflhalflalcentury’siwork,Iclarifyingllcase
lawlwouldlbeloflavail.
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Thelfactlthatlanlexplicitlprovisionllonllhardshiplhaslbeenlincludedlintolmorelrecentlregulations
implieslithatltherelislalneedlforlsuchlalprovision.[Therelmustlbelanlexplicitlprovisionlonlhardship
inlorderltolfindllaldesirablelsolutionlonlthelproblemloflchangedlcircumstances,lunlesslalgeneral
clausellonladaptionll(aslin]Nordicllaw)lexists.]RegardinglithelCISG,loneloflthelproblemsimightlhave
beenlthellargelnumberlofldraftinglstateslandlthelproblemltolreachlluniformitylamongltheldrafters.

[tlisluncertainlwhatltolexpectlonlthelquestionlloflhardshiplandlArticlel79inlthelfuture.lOnellcan
onlylhopelforlmorelcasellawlthatiwouldlclearlithelsituation.ltlislalsollpossiblelthatithelUNIDROIT
Principles,lcontaininglanlexplicitthardshiplclause,lwilllbecomelmorelimportantlinlthelfuture.lBoth
the[UNIDROITIPrincipleslandlthelPECLIcontainlsolutionsllonlthellproblemsloflchanged
circumstanceslandlhardshiplinlthelinternationallsaleloflgoodslithatlcanlbelregardedllasladequatelfor
thelneedsloflmodernlicontractllaw.
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