Model Policy Concerning College and

University Photocopying for Classroom,

Research and Library Reserve Use

Editors Note: This model policy was prepared by
Mary Hutchings, ALAs legal counsel, in March,
1982.

|. The Copyright Act and Photocopying

From time to time, the facultx and staff of this
University [College] may use photocopied mate-
rials to Supplement research and teaching. In
many cases, photocopying can facilitate the™Uni-
versity’s [College’s] mission; . that is, the de-
velopment and transmission of information. How-
ever, the photocopying of copyrighted materials
1S a right 1gr,anted lnder the coPyrlqht law’s doc-
trine of “fair yse” which must not be abused.
This report will explain the University’s. [Col-
lege’s] policy concernm? the (
copyrighted materials by faculty and library staff.
Please” note that this policy ‘does not address
other library photocopying which may be Rermlt-
ted under otherlso%ctlons of the copyright law,

e.q., 17 U.S.C. 8108.

gCopyright IS a_constitutionally conceived prop-
erty right’which is designed to promote the prog-
ress of science and the useful arts by securing for
an author the benefits of his or her original work
of authorship for a limited time. U.S.” Constity-
tion, Art, I Sec. 8 The Copyright statute, 17
US.C. 8101 et seq.. implements this Rohcy by
balancing the author’s interest against the public
Interest in the dissemination of information affect-
ing areas of universal concern, such as art, sci-
ence, history and business, The %rand design of
this delicate balance is to foster the creation and
dlsbsle,mmatlon of intellectual works for the general
ublic.
|OThe_ Copyright Act defines the rights of a
copyrlqht holdér and how they may be enforced
against an infringer. Included” within the
Copyright Act is the “fair_use” doctrine which
allows, “under certain conditions, the copying of
copyrighted material. While the Act lists gengral
factors under the heading of “fair use” it provides
little in the way of specific directions for what
constitutes fair use. The law states:

17 U.S.C. §107 Limitations on exclusive rights:

Fair use
Notwithstanding the provisions of section 106,
the ?atlr lse or%a c%pyﬁg ted worﬁ, including such

se by reproduction in capies 0f ;t)honorec.or S Or
BX ang other means specified by ihat section, for

rposes such as cri IcISm, comment, news re-
Orting, teaching (including multiple copies for
classroom use), scholarship, or research, is not

photocopyln% of

an infringement of copyright, N determjnir
whether E £ use mad ofawoLk n any Earélc aﬁ
Can alr use the factors to be considered sha

1S a
INC cf— .
(lj ﬁ1e urpose and charactfer of the use, In-
Fet er sucﬁ use is of a_commercial na-

cIU(lim W
tur OEIS of non(%r?hlet gducall?]ng(ljwr 0Ses;

the nature %p H% , .
the amount and ﬁ” stantia It% of the portion
ush In réeanon to the copyrighted work as a
whole: an
4 th?

ffect of th he potential
market ore oerCtvaciuet ce)f ut%ee uc%%r;/r}gﬁt dp \?vnorll%.

(Emphasis added.)

The purpose of this report is to provide you,
the faculty and staff of this University [Collége],
with an explanation of when the ,pho,ocopym? of
copyrighted material in our opinion Is permifte
underthe fair use doctrine. Where possible,
common examples of research, classroom, and li-

ra,r){ reserve photocopY_mg have been included
to iflustrate what we believe to be the reach and
limits of fair use. _ ,

Please note that the copyn%ht law applies to all

forms of photocopying, whether it is undertaken
at a commercial copying center, at the Univer-
sity’s [College’s] central ‘or departmental copying
facilities or at a self-service machine. While "yo
are free to use the services of a commercial estab-
lishment, you should be prepared to provide
documentation of permission from the publisher
(if such permission is necessary under this pol-
icy), since many commercial copiers will require
such proof. o _
. We hope this report will give you an apprecia-
tion of the factors which weigh in" favor of fair use
and those factors which weigh against fair use,
but faculty members must determine for them-
selves which works will be photocopied. This
University. [Co]le%e] does not condone a policy of
photocopying instead of purchasing copyrlg%_hted
Wworks whiere” such photocopying would constitute
an infringement under the Copyright law, but it
does encoyrage facultﬁ members to exercise good
judgment in serving the best interests of students
In an efficient manner, This University [College]
and its faculty and. staff will make a conscientious
effort to comply with these guidelines.

Instructions “for securln% permission to photo-
copy. copyrighted works when such copying is be-
and the” limits of fair use arope_ar at the "end of
his report, 1t is the palicy of this University that
the user (faculty, staff of librarian) secure” such
permission whenever it is legally necessary.
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”. Unrestricted Photocopying

A. Uncopyrighted Published Works
Writings published hefore January
which have never been copyrightéd may be
photocopied without restriction: Copies of works
protected by copyright must bear a_copy,rlglht
notice, which consists of the letter “c” in a Circle,
or the word “Copyright”, or the abbreviation
“Copr.”, plus the year of first publication, plus
the name of the copgr_lght owner. 17 U.S.C.
8401, As to works published hefore January 1,
1978, in the case of a book, the notice must be
P_Iaced on the title page or the reverse side of the
itle page. In the case of a periodical the notice
must be placed either on the title page, the first
page of text, or in the masthead. A pre-1978 fail-
ure to comply with the notice requirements re-
sulted in the ‘work being injected into the public
domain, i.e., unprotected. "Copyright notice re-
uirements have been relaxed since 1978, so that
the absence of notice on copies of a work pub-
lished after January 1, 1978, does not necessaril
mean the work is in the public domain. 1
U.S.C. 8405 (3) and (c). However, you will not e
liable for damages for copyright infringement of
works published after that date, if, after normal
Inspection, you photocopy a work on which you
cannot find @ copyright symbol and you have not
received actual notice of the fact 'the work Is
copyrighted. 17 U.S.C. 8405(b). However, a
copz/rlght.owner who found out about your
?ho ocopying would have the right to Prevent
urther distribution of the copies if in fact the
work were copyn%hted and the copies are infring-
ing. 17 U.S.C. "8405(b).

B. Published Works With Expired Copyrights
Writings with expired, c_opyrlghts may be
photocopied without restriction. All copgrldqhts
prior to 1906 have expired. 17 U.S.C. 8§304(h).
Copyrights granted after 1906 maY have been re-
newed; however the writing will probably not
contain notice of the renewal. Therefore, it
should be assumed all writings dated 1906 or
later are covered by a valid_ copyright, unless in-
formation to the contrary is obtamed from the
owner or the U.S. Copyright Office (see
Cogyrlght Office Circular 15t). _
_ oPyrlght Office Circular R22 explains how to
Investigate the copyright status of a work. One
Wag/.ls to use the Catalog of Copyright Entries
published by the Copyrlggiht Office and available

1, 1978,

In [the University Library] many libraries. Alter-
natively you may request the Copyright Office to
conduct a search of Its registration and/or assu};n-
ment records. The Office charges an hourly Tee
for this service. You will need to submit as much
Information as you have concerning the work in
which you are ‘interested, such as the title, au-
thor, approximate date of publication, the type of
work or an¥_avallable copyright data. The
Copyright Office does caution that its searches

are not conclusive: for instance, 1f a work ob-
tained copyright less than 28 years ago, it may he
fully protected although there has been no regis-
tration or deposit.

C. Unpublished Works .

Unpublished works, such as theses and disser-
tations, may be(i)rotected by cop¥rl%ht. If such a
work was created before January 1 1978, and has
not heen cqpyrlﬁhted or published without
copyright notice, the work is protected under the
new Act for the life of the author plus fifty years,
17 U.S.C. 8303, but in no case earlier than De-
cember 31, 2002. If such a work is published on
or before that date, the co7pyr| ht will not expire
hefore December 31, 2027." Works created after
January 1, 1978, and not published enjoy
copyright protection for the life of the author plus
fifty years. 17 U.S.C. §302.

D. U.S. Government Publications

All U.S. Government publications with the
?ossmle exception of some National Technical In-
ormation Service Publications less than 5 years
old may be photocopied without restrictions, ex-
cept to"the extent they contain copgrlghted mate-
rials from other sources. 17 U.S.C. 8105, U.S.
Government publications are documents pre-
pared by an official or employee of the govern-
ment in an official capacity.” 17 U.S.C.” §101.
Government publications include the opinions of
courts in I_e?al cases, Congressional Reports on
ﬁrop,osed bills, testimony offered at Congressional
nearings and the works of government employees
In their official capacities. Works prepare
outside authors on contract to the governmernit
may or may not be protected by copyright, de-
pending on the specifics of the ‘contract.” In the
absence of copyrlﬁ;ht notice on such works, it
would be reasonable to assume they are govern-
ment works in the public domain.” It should be
noted that state government works may be pro-
tected by copyright. see, 17 U.S.C. 8105. How-
tevetr,d the opinions of state courts are not pro-
ected.

”l Permissible Photocopying of
Copyrighted Works

The Copyright Act allows anyone to photocopy
copyrighted works without securing permission
from the copyright owner when the,photocopglng
amounts to a “fair use” of the material. 17 U.S.C.
8107, The grU|deI[nes In this report discuss the
boundaries Tor fair use of photocopied material
used In research or_the classroom or in a library
reserve operation. Fair use cannot always be ex-
pressed In numbers—either the number of pages
copied or the number of coP]les distributed.
Therefore, you should weigh the various factors
listed in the Act and judge whether the intended
use of photoqo_Pled, co?yrlghted material is
within the spirit of the fdir use doctrine. Any
serious questions concerning whether a particular
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photocopying constitutes fair use should be di-
rected to"University [College] counsel.

A. Research Uses )

At the very least, instructors may make a single
copy of any of the following for scholarly research
or-use in teaching or preparing to teach a class:

1. acha t?r From a hook: .

2. an article from aRerlodlcaI or ne SJJaper;

3. a short st?rg, S or‘ essay, or short' poem,
whether or nod}, rom a co Iectlvde wark:

4, 3 cpart, Lagrﬁm, gragh, rawm% cartoon or
picture from a DOoOK, periodical, or newspaper.

These examPIes reflect the most conservative

guidelines for Tair use. They do not represent in-
violate ceilings for the amount of cpﬁyrl%hted ma-
terial which can be photocopied within the boun-
daries of fair use. When exceeding these
minimum levels, however, you again should con-
sider the four factors listed “in Section 107 of the
Copyright Act to. make sure that any additional
photocopying s justified. The following demon-
strate sitUations where increased levels of photo-
copying would continue to remain within the
ambit of fair use:

1. the inability to obtain another copy of the
ork because |ty|s not avalla%qe ?ro aj%ther ql-
rary or source or cannot be obtained within your

tln}e onstraints; .

. the Intention to. hoto%op% the . material only

onge ewd not to distribute the material t? others;

1 e_ablllt}/ {0 keep the Fmount 0 materhal

photocopie whhln a reasonabegropoﬂlon to the
entire ?r Ft e la qer the rli], the rgater
amount of material which may be photocopled).
Most single-copy photocopying for your per-
sonal use in research—even when it involves a
substantial portion of a work—may well constitute
fair use.
B. Classroom Uses

Primary and secondary school educators have,
with publishers, deveIoPed the following
guidelines, which allow a teacher to distribute
photocopied material to students in a class with-
out the publisher’s prior permission, under the
following conditions:

1 tiée distribution of the same Photocop|ed ma-

terial ?es not occur ever .Beme Fr;

2. ong one copB/ Is dis rh uted for each student

which copy must become the student’s property;

3. the %atena Includes, a copyright no%ce on
tcréeiel‘}(st page o# the portion oPymgteriaI photo-

91. the ftudent% re r%ot assessed any fee beyond
the actual cost of the photocopying.

In addition, the educators agreed that the
amount of material distributed should not exceed
certain  brevity standards. Under those
quidelines, a prose work may be reproduced in
Its entirety if it is less than 2500 words in length.
If the work exceeds such length, the excerBt re-
produced may not exceed 1000 words, or 10% of

the work, whichever is less. In the case of
poetry, 250 words is the maximum permitted.
These minimum standards normally would not
be realistic in the University setting. Facult?/
members needing to exceed these limits for col-
lege education should not feel hampered by these
guidelines, although they should attémpt a
selective and sparing” use of photocopied,
copr)(]rlghted material. , ,

e photocopying practices of an instructor
should not have ‘a S|?n|f|cant detrimental impact
on the market for the copyn?hted work. 17
U.S.C. §107@. To guard against this effect, you
usually should restrict use of an item of photo-
copied material to one course and you should not
reOFeatedIy photocopy excerpts fiom one Perl-
odical or“author without the permission of the
copyright owner.

C. Library Reserve Uses .

At the request of a faculty member, a library
may photoc,om/ and place on reserve excerpts
from “copyrighted works in its collection in ac-
cordance with guidelings similar to those govern-
ing formal classroom distribution for face to face
teaching discussed above. This University [Col-
lege] believes that these guidelines apply to the
library reserve shelf to the extent it functions as
an extension of classroom readings or reflects an
individual student’s right to photocopy for his
personal scholastic use under the doctrine of fair
use. In general, librarians maY photocopy mate-
rials for reserve room use for the convenience of
students both in preparing class assignments and
In pursuing informal educational activities which
higher education require, such as advanced in-
deFendent study and research. 0 b

0 be

f the request calls for only one copy
may photocopy an

placed on, reserve, the I_ibrar;A
entire article, or an entire chaptér from a book,

or an entire poem. Requests for mutipte COpIES
on reserve should meet the following guidelines:

. L the amount of material should pe reasonable
In re at*on to the tota] amount of material as-
signed for one term of a course takhng Intoac-
cognt thf nature_ of trée course, Its sunjéct matter
ang level, 1/ %.S.C. 107(1 %nd )
2 we ?u er of copies”should be reasonahle
H] | fo the number qf students enrolled, the
IfTiculty fan tlmlng of asgl nments, and the
number”of other codrses wnich may assign the
same rﬂaterlal 17 US.C. §107(1) ana’(3); .

3. the material shoulg contain @ notice of

copyright, see, 17 U.S.C. 8401; .
ot l@meE%Caf?ﬁﬁeéﬁwzg e

Wor eneral, the liprary should own at least
one copy of the wor % 17US.C. %107(%.

For example, a professor may place on reserve
as a supplement to the course ‘textbook a reason-
able number of copies of articles from academic
journals or chaPters_from_trade books. A reason-
able number of copies will in most instances be
less than six, but factors such as the length or
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dIffICUHY of the assignment, the number of en-
rolled students and the length of time allowed for
completion of the assignment may permit more in
unusual circumstances.

In addition, a faculty member may also request
that multiple copies of photocopied, copyrighted
material be placed on the reserve_shelf if there is
Insufficient time to obtain permission from the
copyright owner. For example, a professor may
place on reserve several photocopies of an entire
article from a recent issue of Time magazine or
the New vork Times In lieu of distributing .a
copy to each member of the class. If you are in
doubt as to whether a particular instance, of
photocopying is fair use In the reserve reading
room, you Should seek the publishers permig-
sion. Most publishers will be cooperative and will
waive any fee for such a use.

D. Uses of Photocopied Material Requiring
Permission

1. Repetitive copying: The CIassroon Or reserve
use of photocopied materials in multiple courses
or successwe years will normally require advance
%ermlssmnmr?dm the owner of the copyright, 17

2. Copylng for profit: Faculty should not
charge students more than the actual cost of
photocopying the material, 17 U.S,C. §107?)

Consumable works: The dupllcatlon of works
that are_consumed in the classroom, such as
standardized tests, exercises, and workbooks,
normally requires germlssmn from the copyright
owner, 17 U.S.C. 8107(4)

. Creation of anthologies as basic text material
for 2 course Creation ?a collective work or an-
thol og Jahotocopylng a number of copyrightea
articles and excerpts t0 be purchased and “used
together as the basn: text for a course will in most
Instances require the permlssmn of the co gb
owners. Such photocopyi d s more likel e
considered as a substitute Tor purchase 0 a book
and thus less likely to be deemed fair use, 17
U.S.C. 8107(4).

E. How to Obtain Permission

When a use of photocopied material requires
that you request permission, YOU should com-
municate .complete and accurate information to
the cogynght owner. The American Association of
Publishers suggests that the following information
be included In a permission request letter in
order to expedite the process:

1 Tltle thor and editor, and edition of
m%terl IS to e uplllcaeé
xact mateyia e Used, glwng amﬂunt
B mbers c“aloters and, 1f possible; a photo-
9 um eB co les tg be madg
s 0 fe EOf uplicated materials
etc) orm of distribution '(classroom, newsletter,
6. Whether or not the material is to be sold.
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y L Ype of reprint (ditto, photography, offset,

he ‘request should be sent, together with a
self-addressed return envelope, to the permis-
sions department of the publisher in question. If
the address of the publisher does not appear at
the front of the material, it may be readily ob-
tained in a publlcatlon entitled The L|terary
Marketplace, U lis ed bﬁ the R. R. Bowker
Company and ava|IabIe In a I|brar|es

The process of %rantlng permission requires
time for the publisher to check the status of the
copyright .and to evaluate the nature of the re-
quest. "1t is advisable, therefore, to allow enou?h
lead time to obtain permission before the mate
rials are needed. In some instances, the publisher
may assess a fee for the permission. It is not In-
appropriate to pass this fee on to the students
who receive copies of the photocopied material.

The Copyn?ht Clearance Center also has the

right to gran permission and collect fees for
Bhotocopy ng rights for certain publications. Li-
raries may copy from any Journal which Is re |
tered with” the CCC and report the copy |n%
yond fair use to CCC and Ra y the set ee is
of publications for which the’ CCC handles fees
and permissions is available from the CCC, 310
Madison Avenue, New York, N.Y. 10017.

Sample Letter To Copyright Owner (Publisher)

Requesting Perm|SS|on To Co
March 1, 98

Matenal Per ISSI néome artment

(i othetlcaen ! any
% Icago, nolljs 60601
Dear Sir or Madam:

| would i e ermission o com/ rIhe following
for continued use in my classes In future semes-

“
tl Good, Ed
R

tena to e (fu f ated: Chapters 10, 11 and
0copy eng e§

énsrnbbeuru%ncoqjhe material will be dlstnbuted

students in my classes and they will pay onl
Re cost otsthep otoco Y WIL ey Ony

TUysg %re%nl [t)ter w%dgey used as supplemen-

tar teach|n lals.
?/have eﬁc osed a se|f-addressed envelope for
your convenience in rep ylng to t |s request.

incere
Facuﬁtysf\/lember

F. Infringement

Courts and legal scholars alike have com-
mented that the fair use provisions in the
Copyright Act are among the most vadue and
difficult that can be found anywhere in the law.
In amendln% the CoPynght Act in 1976, Congress
anticipated the problem this would pose for users



of copleghted materials who wished to stay
under the umbrella of protection offered by fair
use. For this reason, the Copyrlght Act contains
specific provisions which grant additional rights to
libraries and insulate employees of a non-profit
educational institution, library, or archives from
statutor% d_amages for infringément where the in-
fringer believed or had reasonable grounds to be-
lieve the photocona/m was a fair use of the mate-
rial. 17 U.S.C. § 4_(c?(2)., _ _
Normally, an infringer is liable to the copyright

owner forthe actual Tosses sustained because of

the _photocop7y|ng and any additional profits of the
infringor. 17 U.S.C. 8504(a)() and" (b). Where
the monetarY losses are nominal, the copyright
owner usually will claim statutorg dama%es In-
stead of the “actual losses. 17 U.S.C. 8504(a)(2)
and (c). The statutory damages may reach as high
as %10,000 (or uP_ to '$50,000" if the ‘Infringement’is
willful). In ‘addition to suing for moneY damages,
a copyright owner can usually prevent future in-
gréggement through a court injunction. 17 U.S.C.

Sandy Whiteley
ACRL Program Officer

Since joining ACRL in Novembper, 1981, as a
half-time program officer, | have had the interim
responsibility for the Bibliographic Instruction
Liaison Project.
workln? with  nine
scholarly associations,
we are tr5{|ng to edu-
cate. faculty and ad-
ministrators” about bib-
liographic instruction
(See C&RL News, UC-
tober 1981, pp. 319-20).
These_organizations are:
American Assembly of
Collegiate Schools of
Business, American As-
sociation for Higher
Education, American
Association for the Ad- , ,
vancement of Science, American Council on
Education, American Historical Association,
American ,Polltlcal Science Assoclation, American
Psychological Association, American éomologm_al
,tA,ssouatlon, and the Modern Language Associa-
jon.

In March and April, librarians will be giving
workshops on library skills in sociology for
soclologists attending six regional meeths of the
American Sociological Association. The [ibrarians
will attempt to have the participating sociologists

Sandy Whiteley

The Copyright Act specifically exempts from
statutory ar_na%_es any employee of a non-profit
educational institution, library, or archives, who
“believed and had reasonable” grounds for believ-
Ing that his or her use of the c%p%/rlghted Work
was a fair use under Section 107.” 17 U.S.C.
§5_04(8)(2). While the fair use provisions are ad-
mittedly ampiguous, _an){_ employee who attempts
to stay within ‘the guidelines contained in this re-
port should have an adequate good faith defense
In th case of an innocently committed infringe-
ment.

If the criteria contained in this report are fol-
lowed, It IS our view that no co,pP/rlght Infringe-
ment will occur and that there will beé no adverse
affect on the market for copyrighted works.

(Many educational institutions will Rrowde
their employees legal counsel without charge if
an infringement suit is brought against the “em-
ployee for photocop¥|ng performed in the course
of employment. 1f so, this should be noted
here.) -

The View From HQ

make a connection between what they have
learned in the workshop and what their students
need to learn—Ileading, we hope, to opportunities
for bibliographic instruction on their home cam-
lISes.

p_Our proposal to the American Association for
Higher Education for a program at their annual
meeting was not accepted. We did not submit a
P_roposal to the American Ps¥_cholog|cal Associa-
lon because | was unable to Tind anyone to do a
ﬁrog,ram for them. | would very much appreciate
earing from someone with a background in bib-
liographic instruction in psycholo%/ (especially an
APA ‘member or someone with a Ph.D. in
psychologfy) who would be willing to prepare a
pr%osal Or next year’s meetmq.
~We are now preparing for the proposal dead-
lines for the American Council on Education an

the Modern Language Association. We know the
meeting places and dates and P_roposal deadlines
for the remaining five organizations and will pro-
ceed with them as time permits. _ _
~ We continue to build our resource file of librar-
lans with experience in blbllograPhlc Instruction
who are willing to write proposals and give pa-
pers at the meetings of,?rofessmnal associations, |
wrote to all the committee members of the Bib-
liographic Instruction Section and the Anthropol-
ogy and Sociology Section, soliciting ﬁartlmpa 0N
In"the project, and | would like to" thank all the
Beople who have responded. We will be ?ettmﬂ
ack to all of you eventually and we would sti

be happy to receive more names.
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