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Abstract

This paper explores the insights provided by an analysis of the
compatibility of democracy and constitutionalism with Islamic
law. Such a discussion would benefit from an assessment of
aspects of the United States Constitution in light of the Qur‘an
and the Madinah Covenant. The issues explored include the
permissibility of man-made constitutions in Islamic law, the
goals of such constitutions, the relative roles of positive law and
discovery, the separation of powers, the specification of princi-
ples as opposed to mechanisms of government, succession,
treason, slavery, racism, amendment, separation of state and
religion, human rights, private property, and unenumerated
rights.

The interminable discussions over the compatibility of democracy with
Islamic nomocracy (called the Shariah, an Arabic word meaning “path™)
have included profound discussions of constitutionalism.! This paper
exploits the premise that discussing the compatibility of democracy and
constitutionalism with Islamic law would benefit by assessing certain
aspects of the American Constitution in light of the Qur’an* and the
Madinah Covenant, which has been called *the first written constitu-
tion.”® The Madinah Covenant strongly influenced subsequent Muslim
political practice, and we may search it for insights on constitutional
issues.
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This paper is by no means an exhaustive comparison of the American
Constitution with the Qur’an and the Madinah Covenant. Rather, it
explores the kinds of insights that a comparison between these two docu-
ments may suggest. Accordingly, the constitutional topics selected are
those in which the author or the commentators on earlier drafts perceived
an assessment within the Islamic sources.* This paper should be taken as
an invitation for future studies with more systematic comparisons. In
addition to rational inference from the text of the Qur’an and of the
Madinah Covenant, 1 shall draw on the views of the Prophet’s
Companions as recorded in the leading Hadith books. Analogously, the
views of the Founding Fathers of the American Republic on constitution-
al matters are articulated in The Federalist Papers.’

We shall begin by reviewing the Madinah Covenant, and then evalu-
ate the Constitution’s goals as expressed in the preamble. After that, we
shall explore a variety of topics in the main body of the text that lend them-
selves to the examination proposed here. In particular, these are the roles
of the branches of government according to the separation of powers, the
role of elections in determining the next head of state, the penalty for trea-
son, the existence of the slave trade and racism, the republican form of
government, the provisions for amending the Constitution, religious tests,
and the Bill of Rights. Finally, we consider the Madisonian arguments on
how the Constitution may be considered a model for avoiding fitnah.

The Madinah Covenant

That Muslims attach great significance to their organization as a political
community can be seen in the fact that their calendar is dated neither from
the birth nor the death of the Prophet, but from the establishment of the
first Muslim polity in the city-state of Madinah in 622. Before Madinah
was founded, the Arabs had no state to “establish justice, insure domestic
tranquility, provide for the common defense, promote the general welfare,
and secure the blessings of liberty ...” The custom at that time was that
those who were too weak to protect themselves became clients of a pro-
tector (walf). Muhammad, himself an orphan, was brought up under the
protection of his uncle Abu Talib.

After his uncle’s death in 619, Muhammad received an invitation from
Yathrib’s feuding Arab tribes to govern there. Once in Yathrib, he entered
into a covenant with all of its residents, whether they had accepted Islam
or not. Even the Jews living on the city’s outskirts subscribed to it.
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Henceforth, the city was known as Madinah (the City), short for Madinat
an-Nabi (the City of the Prophet). Let us consider the provisions of this
seminal document

After invoking the name of God, the compact opens with an assertion
of the community’s unity:

In the name of God, the Compassionate, the Merciful. This is a
covenant given by Muhammad to the believers and Muslims of Quraysh
[i.e., the immigrants from Makkah], Yathrib, and those who followed
them, joined them, and fought with them. They constitute one Ummah
[community], to the exclusion of all other men.’

This is reminiscent of the opening clause of the American
Constitution’s preamble, in that it suggests the formation of a more per-
fect union of Madinah’s clans, akin to the more perfect union of the states
sought by the American Constitution. Further, it calls for a union based
not on common origin, but on a commitment to a common cause. That the
constituent groups’ ties are not dissolved, but rather are integrated into the
greater network, is underscored by the specific naming of the constituent
groups in identical wording.*

One is tempted to assume that the common cause in the case of the
Madinah Covenant is a much broader one than in the case of the American
Constitution. After all, the former is based on a common religion and the
latter only on a common political commitment (i.e., to the Constitution
itself). The next few sentences, which speak in terms of “believers,” seem
to support this supposition.” However, the text immediately broadens the
union’s scope by asserting the inclusion of Madinah’s Jews:

Any Jew who follows us is entitled to our assistance and the same rights
as any one of us, without injustice or partisanship. This Pax Islamica is
one and indivisible. No believer shall enter into a separate peace without
all other believers whenever there is fighting in the cause of God, but
will do so only on the basis of equality and justice to all others."

In order to understand this passage, one must understand that in
Islamic terminology, those Jews who believe in God and the Last Day are,
by definition, believers. The Qur’anic word for a believer (mu'min) is
used in the Covenant’s text to refer to the Jews," who are therefore
included in the Pax Islamica (as al-Faruqi has translated the text). The
text details this union’s implications for military expeditions and net-
works of alliances, acknowledges the belligerence of the Quraysh, and
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declares Muhammad to be the final court of appeal.” These passages
establish the Madinah city-state as a sovereign entity with the right to
declare war, negotiate treaties, and adjudicate internal disputes.

The Covenant then posits a defense of the rights of the innocent in the
constituent communities, the rights of the constituent communities in a
kind of federalism of religious communities, and a requirement of joint
defense.” Apart from reiteration and further elaboration of the principles
detailed above, the rest of the Covenant contains three additional points:
All parties are required to defend Yathrib if it is attacked; any party may
demand a cessation of hostilities (unless the war is against Islam per se);
and the “covenant shall constitute no protection for the unjust or the crim-
inal. Whoever goes out to fight, as well as whoever stays at home, shall
be safe and secure in this city unless he has perpetrated an injustice or
committed a crime.”™*

The Covenant’s departure from the tribal institutions of protection that
it replaced is remarkable. Although the general submergence of family-
based protection into a broader civil institution was not new, the hard-
wired religious pluralism was an innovation. This seems to anticipate the
First Amendment’s “free exercise of religion” clause. On the other hand,
there is no resonance at all with the disestablishment clause. Notwith-
standing its total commitment to the freedom of religion,”” the Madinah
Covenant is unabashedly a Muslim document and unapologetically
removes the defense of Islam from the non-Muslims’ right to veto the con-
tinuation of a war against an aggressor.

Implications and Goals

Now that we have some familiarity with the Madinah Covenant, we can
consider its implications for the basic notion of a man-made constitution.
Muhammad’s willingness to found the Madinah city-state on a written
covenant implies the permissibility of founding a nation on a written con-
stitution. Further, the fact that he held the constituent groups’ consent to
the Covenant necessary for its implementation implies the permissibility
of the Constitution’s requirement of ratification.

Earlier, we noted the harmony between the Constitution’s goal of a
union of states, as mentioned in its preamble, and the Covenant’s objec-
tive of a union of clans. The other goals listed in the preamble also appear
to be appropriate for Islamic constitutionalism. Certainly the Covenant’s
repetitive references to justice (and the demands for justice found
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throughout the Qur’an) commend the establishment of justice."
Establishing a final court of appeals in the person of the Prophet attests to
the goal of “domestic tranquility.” Providing for the common defense is
indisputably an objective, as the demand for all parties to defend the city-
state demonstrates. Promoting the general welfare may be inferred, but
the Covenant seems to go further, for various clauses require paying
attention to the particular welfare of the community’s members. This
leaves only the goal of securing “the blessings of liberty,” which will be
addressed later.

Despite the harmony of goals, there is one particular element in the
Constitution that is at odds with Islamic jurisprudence: The Qur’an
demands that judgment be meted out according to what God has
revealed (e.g.. 5:45). The whole body of Islamic jurisprudence is based
on the understanding that “law™ is that which God has decreed and
which humanity must learn, either directly through revelation or through
scholarship, rather than something that humanity may invent.
Accordingly, the Shari’ah (the divine law) was the subject of legal schol-
arship throughout the classical period of Islamic civilization (622-1492).
It was not developed by an elected legislature, but by a “completely free
and unorganized republic of scholars.™ While nothing in Islam prohibits
the election of a legislature per se, the Shari’ah’s very nature as divinely
mandated would imply that the mission of any such legislature ought to
be restricted to setting rules in the discretionary areas between the halal
(permitted) and the haram (prohibited). That is, a legislature may set
speed limits and the like, but cannot declare anything haram to be halal
and vice versa."”

The Role of the Legislature

One may argue that Islamic law may accommodate a role for the legis-
lature by making the scholars’ research official, according to divine law.
In that case, legislation would seek to fulfill the Qur’anic command to
engage in shura (mutual consultation): “That which is with God is bet-
ter and more lasting: (It is) for those ... who (conduct) their affairs by
mutual consultation ...” (42:36-38). Since scholars may disagree in their
inferences, an elected legislature could adopt particular interpretations,
guided not by popular whim, but rather by the popularity of particular
interpretations. The danger in such an undertaking is that it may stifle the
diversity of legal interpretations historically found in Islamic law, as
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indicated by the recognition of multiple madhahib (among the Sunni) or
multiple mujtahidun (among the Shiah).

These notions may be reconciled by restricting legislative authority to
those cases in which domestic tranquility requires choosing one of the
options offered by the various schools. Islamic jurists of the classical era
were unanimous in their agreement that rulers could not impose one
school — even their own — over the others. Rather, they preferred to let
people choose the school to which they would adhere. Thus, a contract
among Muslims might state that it would be adjudicated according to
Hanafi law as opposed to Maliki law, as modern American contracts state
that they will be adjudicated according to Delaware law as opposed to
Maryland law.

The importance of this preference for individual discretion over a
standardized legal system can be understood best when one thinks of the
implications of a legislature adopting a law for religious minorities. As in
the Madinah city-state, a Jewish minority in a Muslim state could be ruled
by its own laws, provided that they did not come into conflict with the
Muslim residents. Thus, Christian minorities in Muslim society have
always had access to wine (which they need for their sacrament), despite
the fact that Islamic law prohibits it. Any body that interpreted and
applied laws according to the popular will might transgress against such
protected minority rights.

While it might be argued that a popular body that sees itself as a mere
interpreter of divine law should not engage in such activity, it is in the
nature of elected bodies to sacrifice principle for popularity.'” Thus, while
the Constitution grants all persons the right of habeas corpus and the right
to confront their accusers, the United States Congress nonetheless passed
the Counter-terrorism and Effective Death Penalty Act of 1996, which
allows immigrants suspected of terrorism to be held without charge, with-
out knowledge of any evidence against them, and with no right to con-
front their accusers. Immigrants lack the political clout to counter the
charges of “softness on terrorism™ that legislators would have confronted
if they had failed to pass the legislation.

Muslims might think that the Constitution lacked an adequate safe-
guard against this excess of democracy. We may be concerned that such
a weakness facilitates a legislative violation of the command:

O you who believe, stand out firmly for justice as witnesses to Allah,
even as against yourselves or your parents or your kin and whether it be
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[against] rich or poor, for Allah can best protect both. Follow not the
lusts [of your hearts] lest you swerve. And if you distort [justice] or
decline to do justice, verily Allah is well-acquainted with all that you
do. (4:135)

The Role of the Chief Executive

The American president is head of state and commander-in-chief of the
armed forces. In Madinah, the Prophet combined these offices with the
position of sole justice of the Supreme Court. Shall we conclude that the
American Constitution gives too little authority to the chief executive?
The answer depends upon whether the Prophet expected his political suc-
cessors to have all of the responsibilities that he did as Prophet. This has
been a hotly debated question in Muslim jurisprudence, for it is an article
of faith that Muhammad was the last Prophet. Those men who led the
temporal society after him should not be expected to fill the shoes of a
man directly guided by God. The Prophet seems to have supported this
point when he said that “the learned are the heirs of the Prophets ..."™"
Muslim jurists have taken this to support their own role as distinct from
that of the rulers.

Some scholars, notably those influenced by Plato’s concept of the
philosopher-king, have taken a different view: The ummah’s supreme
leader must himself be a scholar. In other words, no separation of powers
is envisioned. The Qur’an provides no prescription here, as it contains no
details on the structure of Muslim governance but merely commands the
believers to “obey ... those charged with authority among you™ (4:59). It
does not specify how this authority is to be distributed.

The Madinah Covenant also is silent on this issue. The governors
appointed by the Prophet were expected to serve as final courts of appeal.
This fact suggests that permitting the head of state to serve as chief justice
is acceptable, especially since the general rule of Islamic law is that what-
ever is not prohibited is permitted. However, this does not mean that it is
mandatory. It is a purely subjective opinion on my part, but I would like to
think that the Qur’an’s emphasis on mutual consultation implies an appre-
ciation of the merits of checks and balances and, therefore, that a separa-
tion between the executive and the judiciary is meritorious.

The Prophet’s silence on the separation of powers was not problem-
atic in Muslim history. Muslims readily accepted that the chief justice
was a separate person from the head of state, although they generally
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gave the head of state the right to overrule the chief justice. (Even in the
United States, the president can grant clemency to a criminal whom the
court has condemned [Article 11, section 2]. However, the president can-
not condemn someone whom the court has acquitted.)

Neither the Qur’an nor the Madinah Covenant deals with the question
of succession. After the Prophet’s death, Muslims split over this issue, and
the resulting divide led to the two main branches of Islamic scholarship:
the Sunni (about 90 percent of all Muslims) and the Shi*ah (about 10 per-
cent of all Muslims). Sunni scholars have concluded that the Prophet
intentionally left the field wide open so that the community could develop
its own mechanisms for selecting its leaders. Thus the first four leaders
(viz., the Four Rightly Guided Caliphs) after the Prophet were selected by
a variety of methods.

Most interesting to our present study was the selection of Abu Bakr, the
first caliph, for he was chosen by a mechanism quite analogous to the
Electoral College. The community’s leaders met to discuss how to deal
with the crisis of leadership caused by the Prophet’s death. After negotiat-
ing among themselves as to the best candidates, they settled on Abu Bakr,
the Prophet’s close friend (and the first person outside the Prophet’s family
to embrace Islam). Although the electors were not elected as the Electoral
College’s members are, they were the community’s undisputed leaders. A
unanimous decision was reached by those leaders present at this meeting.
However, not all of the community leaders were present. The absence of the
Prophet’s cousin Ali and those who might have pushed for his election
caused a rift in the community that later developed into the Sunni-Shiah
split. At the time, however, Ali accepted Abu Bakr’s election. Thus, based
upon the Sunni account, Abu Bakr’s election as the first caliph demon-
strates the acceptability of the Electoral College as a method of electing the
head of state.”

Apart from the ambiguities conceming a chief justice separate from the
chief executive, there can be no doubt about the acceptability of a separate
judicial branch in Islam. The Qur’an specifically refers to judges. and, like
the American Constitution, puts no constraint on them other than good behav-
ior (2:188). Thus, Muslim jurists generally have held that judges should be
appointed for life in order to assure their independence from the executive
branch. The constitutional method of the chief executive appointing judges is
also consistent with Islamic law, for Muhammad appointed judges. In addi-
tion, requiring the Congress to ratify the appointment is consistent with the
Islamic practice of shura mandated by the Qur’an (see 3:159).
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Treason, the Slave Trade, and Other Concerns

The definition of treason is an interesting issue. Discussions of Islamic
law by non-Muslims (and, all too often, by Muslims as well) suffer from
confusion between the concepts of apostasy and treason. The majority
view is that the death penalty applies only to treason during wartime,
including providing aid and comfort to the enemy, rather than mere con-
version. According to the Constitution [Article 111, section 3], treason
consists only “in levying war against [the United States], or in adhering
to their enemies. giving them aid and comfort.” That Muhammad shared
this view can be seen in the fact that he never executed apostates except
when they made war or propaganda against the Muslims.

The Constitution’s silence on the slave trade is paralleled by an ambi-
guity on slavery in Muslim law. According to George Mason, the National
Archives and Records Administration explains the Constitution’s failure to
end this trade as the result of “a bargain” between delegates from South
Carolina and Georgia and those from New England:

In exchange for the New Englanders’ support for continuing slave
importation for 20 years, the southerners accepted a clause that required
only a simple majority vote on navigation laws, a crippling blow to
southern economic interests.*

Muslim law did not ban slavery completely, but it strongly urges the
freeing of slaves by requiring it as a means of atonement in cases ranging
from manslaughter (4:92) to a futile oath (5:89) or an ill-considered
divorce (58:3), and demanding that slaves be allowed to purchase their
freedom on the condition that “you know any good in them™ (24:33). The
ransom of slaves is one form of preferred charity (2:177). Furthermore, the
Prophet (who never owned slaves)* forbade abusing slaves and required
their captors to feed them the same food that they ate and to dress them in
the same quality of clothing. Therefore, while the Prophet would sympa-
thize with the political forces that made compromising on slavery neces-
sary, he would be disappointed that the Constitution did not contain pro-
tections for the slaves’ dignity and rights and some mechanisms by which
they could obtain their freedom.

More troubling to Muslims is the Constitution’s inherent racism. The
various forms of discrimination enforced by the states until the passage of
the Fourteenth Amendment (if not the civil rights acts of the 1960s) would
be intolerable under Islamic law. For that matter, despite Islamic law’s tol-
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erance of slavery, the association of a slave status with a particular racial
group is unacceptable. Slavery was a status conferred upon prisoners of
war for their acts of war against the community, not a status inherent in
one’s racial or ethnic origins. The Prophet is reported to have said: “There
is no excellence that an Arab possesses over a non-Arab, nor a non-Arab
over an Arab. Nor is there (an excellence) of a white man over a black
man, or a black man over a white man, except by tagwa.™

The Constitution guarantees each state a republican form of govern-
ment (Article IV, section 4). This entire essay may be viewed as a com-
mentary on the Islamic perspective on a republican form of government:
namely, that it is acceptable insofar as it allows for popular self-government
within constitutional constraints, provided that those constraints are the
outer limits of the divine law. The larger question of whether the forms of
government adopted by the subsidiary political entities should model that
of the larger political entity to which they belong is easily answered in the
affirmative. It is reported that Muhammad would question the governors of
the provinces to which he sent them as to how they would rule, and that he
would indicate his approval if they answered by the Qur’an, the Sunnah,
and their own judgment, in that order.

There was no provision for amending the Madinah Covenant. But to con-
clude that the possibility of amendment is impermissible in principle, how-
ever, would be hasty. Caliph Umar had no problem with amending the pro-
cedures by which the Prophet had distributed lands in conquered territories
after he conquered Iraq. He did this only after consulting with the subsidiary
leaders. One must assume that he would have done this only if he believed
that the Prophet would have approved of changing such a fundamental pro-
cedure to accommodate changing conditions. Only the Qur’an itself, being
the eternal word of God, is beyond amendment. Any man-made document,
being contractual, could contain procedures for its own amendment.

Some analysts view the American Constitution not as a strictly con-
tractual document, but as a human attempt to formulate a political struc-
ture that might respect uninvented divine or “natural” laws. The Madinah
Covenant was also, in effect, such a document, notwithstanding the
prophetic office of its principle founding father (25:7). Since applying
revealed principles is not a trivial matter, the process of amending the
Constitution is a fitting recognition of human fallibility. While any sug-
gestion that the Qur’an should be subject to amendment would constitute
a challenge to its divine authorship, such concerns are misplaced if applied
to the Madinah Covenant or the American Constitution.
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The Constitution’s prohibition of any religious test is an interesting
matter. Muhammad posed no religious tests in the Madinah Covenant.
Subsequent Muslim scholars have required only that the head of state
(because of his symbolic status as head of a Muslim state) be a Muslim.
Thus, Jews and Christians have held high positions in Muslim govern-
ments (including that of the grand vizier, who sometimes was the true head
of the government, just as sometimes the prime minister is the true head of
government today). The Constitution’s requirement that only someone
born on American soil may be president is even more restrictive, since the
president is both head of state and head of government, and since anyone
can change his or her religion, but no one can alter his or her place of
birth.” The American restriction is one of geography, while the Islamic
restriction is one of declared commitment to the source of the law.

The Bill of Rights

The Bill of Rights also merits discussion, for there is no doubt that many
ofthe Founding Fathers considered it a necessary part of any constitution.
What is the Islamic assessment of the freedoms guaranteed by the Bill of
Rights?

Earlier, we mentioned the inclusion of the free exercise of religion in
the Madinah Covenant. Muslims generally have viewed the other half of
this freedom, its disestablishment from the state, as neither necessary nor
desirable. The Prophet also favored the freedom of speech and encour-
aged his people to speak out. But Muslims never extended this concept to
include lewd expression, because public lewdness is expressly identified
as punishable by the Qur’an (e.g., 4:15-16). Of course American stan-
dards of public lewdness today are much more liberal than in
Muhammad’s day. For example, the Qur’an specifies flogging anyone
who commits adultery in front of four witnesses. If any state today pun-
ished anyone for committing adultery in public, the Supreme Court would
undoubtedly determine it to be a case of cruel and unusual punishment.
This was not the case when the Constitution was written, however, and as
late as c. 1848 a “Published Senate Document on Flogging in the Navy”
lists the punishment for “being naked on the spar deck™ as nine lashes.*
It was not until the 1850s that Congress banned the practice.

Some Muslim countries make blasphemy a punishable offense (e.g.,
Iran” and Pakistan™), although it is not an offense under the American
Constitution. Political speech, however, (except for treason, as described



116 The American Journal of Islamic Social Sciences 20:3 & 4

above) is protected. Thus, when an otherwise historically insignificant
woman challenged one of Caliph "Umar’s decrees, not only did he accept
her right to dispute with him, but he also accepted her correction.” Despite
all of this, some interpret the Qur’an’s clear denunciation of fitnah
(defined as trial, persecution, oppression, temptation, enticement, intrigue,
sedition, dissension, or civil strife”) to mean that dissent from a previously
adopted position constitutes a punishable crime. Obviously, this depends
on one’s interpretation of fitnah. If, like Yusuf Ali (on whose translation of
the Qur’an we have been relying), we understand it to mean oppression,
then it is the intolerance of dissent that constitutes a capital crime. The
Prophet is reputed to have said that diversity in his community is a bless-
ing. The Qur’an also quotes Prophet Shu’ayb as warning his people to tol-
erate his own dissent by reminding them of the fate that met those earlier
peoples who had not tolerated their dissenting prophets: “O my people, let
not my dissent (from you) cause you to sin, lest you suffer a fate similar to
that of the people of Noah, of Hud, or of Salih. Nor are the people of Lut
[Lot] far off from you™ (11:89).

As for the Second Amendment, an armed populace defended
Madinah. Thus, the issue of quartering soldiers (Third Amendment) did
not arise. However, the strict Islamic protection of privacy (see discussion
below) would presumably require a ban on quartering soldiers in private
homes during peacetime. Advocates of gun control would no doubt argue
that in modern times, defense is best effected by a professional army and
that as such, the presumption does not apply to a settled community that
faces no danger of foreign attack. Opponents could point to Switzerland,
where a citizen army exists today despite the fact that the country has not
been attacked for over a century. In short, a debate over whether Muslims
should support the Second Amendment or not would mirror the debate
over the merits of the amendment itself.

The issue of due process (Fourth, Fifth, Sixth, Seventh, and Eighth
amendments) was dealt with earlier. Except for the Khwarij, Muslims
have always supported due process but have differed over the particular
processes enshrined in the Constitution. Are juries a protection against
corruption or an unwelcome injection of non-experts into a process that
calls for experts? On the other hand, the right to subpoena witnesses
seems clearly in accord with the Qur’an’s calls for witnesses not to with-
hold evidence.' The injustice of a delayed trial is self-evident.

The question of what constitutes cruel and unusual punishment is a
controversial subject. Most modern western non-Muslims deem the death
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penalty, as well as the Qur’anic punishments for theft, fornication, and
perjury, to be cruel and unusual by modern standards. While imposing the
death penalty for adultery is not found in the Qur’an, cutting off the hand
for theft or lashing for fornication and perjury are. Modern sensibilities
find such punishments unpalatable (although Sir Thomas More defended
bodily mutilation as more civilized than imprisonment).” The usual argu-
ment made in favor of these punishments, that since they are effective
deterrents they would rarely be imposed, only complicates the issue. If
they are so effective that they are imposed only rarely, that makes them
all the more unusual (unlike incarceration, which is so ineffective that
almost 1 percent of the American male adult population is now in
prison’”). As for the death penalty, the Qur’an limits its application to
cases of murder and hirabah (war against society [5:32-33]).

The constitutional prohibition on seizing private property without
just compensation is covered by the Qur’anic prohibition of theft. If that
is not clear enough, the Prophet emphasized it in his Farewell Pilgrimage
address: “Nothing shall be legitimate to a Muslim which belongs to a fel-
low Muslim, unless it was given freely and willingly. Do not, therefore,
do injustice to your own selves.™’

This leaves the Ninth and Tenth amendments. In the interest of econ-
omy, | shall somewhat oversimplify the issue by focusing on unenumer-
ated rights. The Ninth Amendment’s explicit mention of unenumerated
rights and the Tenth Amendment’s implicit reference to them reflect the
fear of many of the Founding Fathers that enumerating certain rights
might give the false impression that the Constitution recognizes only
those rights. As we have seen, the Islamic concept that anything not pro-
hibited is permitted demonstrates that there are unenumerated rights.
While a discussion of what those rights may be would take us into the
realm of extra-Qur’anic sources of Islamic law, it is interesting to note
that one aspect of the Ninth and Tenth amendments that is consistent with
the concept of Shari‘ah is the implicit acknowledgement that rights are
merely recognized — and not granted — by the Constitution, however par-
tially or imperfectly. Since Muslims believe that all rights come from
God, this is an almost Islamic element of the Bill of Rights.*

The only unenumerated right recognized by the Supreme Court in
American constitutional history is the right of privacy, which was initially
recognized in a case on contraception and mentioned in the dispute over
abortion. This right has been challenged by, among others, Judge Robert
Bork.* However. the right of privacy is very well established in Islamic
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law. In fact, the right to privacy was established much earlier in the history
of Islamic law than in the history of American law. The Qur’an guarantees
the right of privacy within one’s own home (24:27), and Islamic law estab-
lished the principle early on that people who drank wine in private could
not be prosecuted if the evidence was obtained by violating the right of pri-
vacy. “The texts prohibiting spying and searching out people’s faults apply
equally to the government and to individuals.™”

Unsurprisingly, the Islamic view on contraception is consistent with
prevailing American law. Abortion has become controversial in the mod-
ern era. Apparently under the influence of the debate among Christians,
some Muslims now claim that the Qur’anic prohibition of infanticide
(19:151 and 81:8) implies® a prohibition of abortion. However, the Qur’an
implies and a hadith explicitly states” that God does not give the fetus a
soul until the fourth month of pregnancy. Combine this fact with the view
of some classical Muslim scholars that the mother’s life takes precedence
over the life of a fetus, and the classical position appears to be remarkably
consistent with Justice Blackmun’s majority position in Roe v. Wade:
Privacy concerns prevail during the first trimester, while the state’s inter-
est in regulation becomes tenable in the later stages of pregnancy.”

Conclusion

Our assessment of the American Constitution in light of the Qur’an and the
Madinah Covenant has been largely favorable, although with some qualifi-
cations. The real issue, from the standpoint of Islamic law, is that any
human constitution must be subordinate to divine law, and that human leg-
islation should never be allowed to contradict the divine law, although it
may be required to interpret and, perhaps, even to supplement it. Whenever
the Qur’an is silent on a particular issue, such as the forms and structures
of popular government, the American Constitution is a viable model for an
[slamic government, whether or not it is the best such model.

While the Constitution seems to give more power to the general public
to enact legislation than does the traditional Muslim practice of developing
legislation by legal scholarship rooted in revelation, it does not necessarily
follow that the Constitution would be unacceptable to Muslims. On the con-
trary, if Americans were Muslims, they could choose to operate under the
Constitution in order to enact laws consistent with Islamic law and even to
amend the Constitution, if necessary, to bring it into line with Islamic prin-
ciples. No doubt Muslims would disagree as to what amendments would be
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necessary. As Muhammad is no longer with us to arbitrate such disputes,
they would have to rely on sound scholarship to resolve such questions:

Some Muslims maintain that the Constitution’s very essence is
opposed to the Qur’an, because it was founded on the premise of human
freedom, which denies humanity’s essence as God’s servant.” My under-
standing of the Founding Fathers’ intention is that the Constitution’s pur-
pose is to secure people’s freedom from other people, not from God. The
signers of the Declaration of Independence, at least, appealed to, rather
than resented, the “laws of Nature and Nature’s God.”

Any belief that human legislation can rid humanity of the laws of
Nature and Nature’s God is one that, | believe, the Prophet would reject
as a self-defeating form of wishful thinking. In this respect, we find that
the American Constitution is a human endeavor to avoid fitnah, as
defined above. Indeed, James Madison’s eloquent description of violent
factionalism as fitnah could easily be addressed to the state of the Muslim
world today (and indeed throughout too much of its history):

Complaints are everywhere heard from our most considerate and virtu-
ous citizens, equally the friends of public and private faith, and of pub-
lic and personal liberty, that our governments are too unstable, that the
public good is disregarded in the conflicts of rival parties, and that mea-
sures are too often decided, not according to the rules of justice and the
rights of the minor party, but by the superior force of an interested and
overbearing majority. However anxiously we may wish that these com-
plaints had no foundation, the evidence, of known facts will not permit
us to deny that they are in some degree true.®

Madison argues that just as we do not trust individuals to be the judges
of their own case in disputes over such matters as religion and politics for
fear of bias or corruption, the different factions of legislators are only
“advocates and parties to the causes which they determine.”™ Madison’s
rejection of the claim that “enlightened” statesmen are above such difficul-
ties applies as well to “pious™ statesmen:

It is in vain to say that enlightened statesmen will be able to adjust these
clashing interests, and render them all subservient to the public good.
Enlightened statesmen will not always be at the helm. Nor, in many
cases, can such an adjustment be made at all without taking into view
indirect and remote considerations, which will rarely prevail over the
immediate interest which one party may find in disregarding the rights
of another or the good of the whole.”’
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Since we cannot remove the causes of fitnah, Madison argues that the fed -
eral republican system will control its effects.

Madison’s arguments, in their strongest form, are that a federal
republican system with a separation of powers and a difficult-to-change
constitution offer the best protection from fitnah toward the majority by
the minority or vice versa. From the Muslim point of view, such a con-
stitutional mechanism offers hope for an Islamic renaissance when imple-
mented from within the framework of an Islamic worldview held by a
majority of the voting population. This study thus suggests why the con-
cept of an Islamic republic is so powerful to Muslims.
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